
471

no furtherand warrantlack meritargumentsthat theseconclude
(1993).321, 322N.H.Vogel,v. 137Vogeldiscussion. See

Affirmed.
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Mayer Offices, MayerLaw of Nashua K. III on and{Fred the brief
orally), for the defendant.

Rienzo,Kelly attorneyA. Ayotte, general attorneyA. assistant{David
brief), State,on thegeneral, the for as amicus curiae.

J.)Dalianis, {Huot, defendant,J. The Laconia District Court found the
540-A:3,1-III 2005),Young,Daniel in of RSA (Supp.violation and awarded

$1,000indamages the amount of to plaintiff, Simpson.the John The
plaintiff appealed trial court’s denial of damagesthe certain and its failure

29,find contempt. opinionto the defendant in We an onissued December
2005, in inaffirming reversing andpart, part, remanding. partiesBoth
filed plaintiff’s motion,motions for We thereconsideration. denied denied

in part,the defendant’s and supplemental briefing,motion ordered
defendant, upon reconsideration,because the for athe first time raised

jurisdictional opinion.issue. withdrew our We inoriginal part,We affirm
in part,reverse and remand.

BackgroundI.

2004,The record supports following plaintiffthe facts. In the and his
rented a house inwife three-bedroom Barnstead from the Thedefendant.

does not parties Aprilrecord indicate whether the had a written lease. On
2004,18, plaintiffthe moved out of the house after his wife obtained a

restraining order him. The inagainst plaintiff’s wife continued to reside
21,2004,house until restraining lifted,the June when the order givingwas

plaintiff 30,2004,torightthe the to return the house. On June plaintiffthe
2005)petition 25,filed a under RSA 540-A:4 (Supp. alleging that on June

2004, (1)the willfully,defendant and without ofpermissionthe the court:
(2) (3)plaintiff’s off; house;the to himgascaused be shut locked out of the

(4)personal belongings;seized his and entered the house hiswithout
That trial courtpermission. day, temporarythe issued ex andparte orders

9, 2004,a thehearing Julyscheduled on matter. On the sheriff’s
15, 2004,defendant atdepartment Julyserved the his abode. On the

contemptmoved forplaintiff alleging that defendant had thethe violated
Intemporary orders. the trial court thatresponse, temporaryordered the

inorders be served on the defendant.hand
29, 2004,On July trial court onhearing underlyingthe held a the

and the motion for courtpetition contempt. The trial denied the plaintiff’s
found, however,for contempt.motion It that defendant RSAthe violated

540-A:3, I-III, a “Finaland issued Order” to RSA 540-A:4pursuant
(1) torequiring the defendant: restore and maintain all utility services

(2)rentalprovided part agreement;as of the not to with theinterfere
use or ofplaintiff’s quiet enjoyment premisesaccess to or the or his
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(3) permission fromthe withoutpremisesnot to enterpersonal property;
(4) in the amount ofdamages plaintiffto thepayand toplaintiff;the

non-compliance with the$1,000. addition, trial thatIn the court ordered
$3,000 daydamages of aspertosubjectfinal order “shall Defendant

Followingin of 540-A:3.”he has been violation RSAdefendant now knows
toplaintiff’sthe accessimmediatelythe restoredhearing,the defendant

turn, tohouse, permissionin theplaintiff, gaveand the defendantthe
which thebelongings,hours retrieve histwenty-fourenter house for tothe

in thestoringdefendant was house.
2004,30, to find that theJulyto the house onplaintiffThe returned

notice, stating that he wouldhad an overdue rentdefendant delivered
$1,000 rent. defendantagainst the overdue Thedamagesoffset the award

day remaining belongings.the remove hisappeared at the house next to
defendant,3,2004, againstmoved theplaintiff contemptOn the forAugust
a hearing,the final order. Afterthat the defendant had violatedclaiming

contempt, stating:for “Plaintiffplaintiff’sthe court denied the motiontrial
his Defendantbelongings thoughhim to remove evengave permission

1, 2004,showing Sunday, Augustpermission by upon [sic]thatexceeded
alsopermission.”and The trial court deniedunannounced entered without

appealfor reconsideration. This followed.plaintiff’sthe motion
refusingcourt erred to:argues byOn the that the trialappeal, plaintiff

(2)I-III;(1) 540-A:3,continuing of RSAdamages for a violationaward
(3)(1995);to 358-A:10 and finddamages pursuantaward RSAenhanced

addition, plaintiffcontemptin the final order. In thethe defendant of
540-A:4, IXRSA forrequests pursuantfees and costs toattorney’s

reconsideration, the that theappeal. Upon arguesthis defendantbringing
$25,000.in ofjurisdiction damagesdistrict court lacks to award excess

5J/.0-A:3,II. I-IIIViolation RSAof

matter, thatAs a address contention thepreliminary we the defendant’s
anytrial court erred because he did not violate RSAby awarding damages

540-A:3, orappealI-III. the defendant did not the final order fileBecause
Sup. 7(5); seea not it. Ct. R. also Concordcross-appeal, we will review

Assoc.,Underwriting 137 N.H.Hosp. Malpracticev. N.H. Medical Joint
(1993).680, Furthermore, will not the simply686 we relax standards

plaintiffse the filedproceed probecause the defendant chose to until his
to orappellate appealbrief. As a result of the defendant’s failure cross-

byare trial that the defendantappeal, we bound the court’s conclusion
540-A:3, Therefore, findingthe trial court’supholdviolated RSA I-III. we

towillfullythat the access hisplaintiff’sthe defendant interfered with
house, utilitypersonal property and services.
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We now address the the trialplaintiff’s byassertion that court erred
$1,000awarding only in fordamages the defendant’s violation of RSA 540-­

A:3, Specifically,I-III. plaintiff arguesthe that the trial court erred by
failing damages dayto award for each of the ofcontinuing violation RSA
540-A:3, agree.I-III. We

IX(a)540-A:4,RSA inprovides, pertinent part:

orAny anylandlord tenant who violates ... RSAprovision of
540-A-.3shall tosubjectbe the civil remedies set forth in RSA
358-A:10,including attorney’scosts and reasonable fees incurred
in aproceedings. daythe Each that violation shallcontinues
constitute a violation.separate

(1995)358-A:10,1 inprovides, pertinentRSA part:

If recoverythe court finds for the be inplaintiff, shall the amount
$1,000,damagesof actual or is Ifgreater.whichever the court

finds that use of competitionthe the method of or the act or
willfulpractice knowing chapter,was a or violation of this it shall

times,times,award as as 3 but 2much not less than such amount.
addition,In a prevailing shall be the ofplaintiff awarded costs the

fees,and attorney’s bysuit reasonable as determined the court.

The trial court did not award for thandamages daymore one absent
proof whenof the defendant received the temporary orders. This was

Wheeler, (2001).594,error. v. 146See Johnson N.H. 597 explainedAs we
Johnson,in 594,146 atN.H. RSA 540-A:3“seeks prohibitto the landlord’s

with property premises.”the tenant’s or When the defendantinterference
temporaryreceived notice of the trial court’s orders is irrelevant to

determining the began plaintiff’swhen defendant withinterfering the
orpremises personal Weproperty. previouslyhave held that landlords are

Here,withcharged knowledge of the statute. at 597.Id. the trial court was
540-A:4,required under RSA IX to the plaintiffaward for eachdamages

540-A:3,theday that defendant RSAviolated I-III.
turnWe now to the of damagescalculation the award. finalThe order

does not state when the defendant first denied the access toplaintiff the
orpremises his personal property. ordinarilyWe would remand this

issue; however,unresolved awhen lower tribunal has not addressed a
issue,factual but the record thatreveals a reasonable fact finder

necessarily conclusion,would a mayreach certain we decide that issue as a
Cote, (1995).575,Appealmatter of law. 139 N.H. in580 Even theof

of an toexpress findingabsence as the date of initial ofthe violation RSA
540-A:3,I-III, us findingthe record before a thatcompels the defendant
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2004,25,Juneto the frompremisesthe accessplaintiff’swithinterfered
29,2004. id.Seethrough July

2004,25,on Junealleged thatpetition, plaintiffhis 540-A:4 theIn RSA
house, hisout of seizeddefendant, locked him theamong things,otherthe

shut The defendantgashis to be off.belongings, and causedpersonal
thespoke plaintifflast and withhearing,that to the he metpriortestified

25,2004. The also testified that:on June defendant

Ihim stayI there no more.I him didn’t want tojust told that
in two andhim in. He hadn’t lived theremoving backdidn’t want

know,months, like, been hereyou youit was haven’ta half and
know,months, keep doing getyoufor and a halftwo what —

place.another

tonot entitledthat the defendant wasIn the trial statedresponse, judge
likejustthrough process,“to the evictionself-help goto and hadresort

29, trialhearing,2004 theJulyAt of theeveryone the conclusionelse.”
theorder, immediately restoredthe defendantissued the final andcourt

record, find, awe asBased thepremises. uponaccess to theplaintiff’s
plaintiff’sthelaw, willfully interfered withof that the defendantmatter

29, 2004, a25, 2004, forthrough Julyto from Junepremisesaccess the
of thirty-four days.total

in theWe, thus, awarding amountby damageshold the court erredtrial
IX(a), to540-A:4, could be entitled$1,000. plaintiffUnder RSA theonlyof

25,2004, through$34,000: $1,000 from Junethirty-four daysfor each of the
540-A:3,1-29, 2004, in violation of RSAthat the defendant remainedJuly

III.

to RSA 858-A:10DamagesIII. Enhanced Pursuant

by refusing to awardplaintiff argues that the trial court erredThe
We540-A:4,to IX and RSA 358-A:10.damages pursuant RSAenhanced

540-A:4, IX, in with RSAconjunctionRSAyethave to decide whether read
358-A:10, knowingor violation”damages for a “willfulauthorizes enhanced

of thecourt is the final the intent ofof RSA 540-A.-3. This arbiter
Lachance,v.in ofexpressedas the words the statute. Carterlegislature

(2001).11, 13 construing meaning first examine the146 N.H. its weWhen
statute, plainin we the andlanguage possible,found the and where ascribe

isordinary meanings statutory languageId. Whento the words used.
however, objective andexamine the statute’s overallambiguous, we

anpassnot an act would lead tolegislaturethat the would thatpresume
Brown, N.H.v. 152illogicalabsurd or result. Estate Gordon-Coutureof

265, (2005). legislature’slight266 Our is to in of thegoal apply statutes
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them,in enacting lightintent and in of the bepolicy sought byto advanced
statutorythe entire scheme. Id.

IX(a)540-A:4, “[a]nyRSA thatprovides landlord or tenant who violates
any provision... of subjectRSA 540-A:3shall be to civilthe remedies set

358-A-.10,inforth RSA including attorney’scosts and reasonable fees
358-A:10, turn,incurred in proceedings.”the RSA in states: “If the court

that offinds the use of the method or the act orcompetition practice was a
willful or knowing violation of this it shall aschapter, award much as 3

added.)times, times,but 2 such (Emphasisnot less than amount.” We have
previously legislature’snoted that the use of the term “shall” indicates

(1998).mandatory of Mone, 128, 136 Thus,enforcement. Petition 143 N.H.
RSA 358-A:10 an ofunambiguously damagesmandates award enhanced
only when the court finds that there has been a or knowing“willful

Act,violation” of the chapterConsumer Protection RSA 358-A.
that,providesAct “It anyThe shall be unlawful for to useperson any

unfair method of competition any deceptiveor unfair or act or inpractice
anythe conduct orof trade commerce within this RSAstate.” 358-A:2

2005). however,Despite(Supp. language,its broad the is notAct unlimited
(1994).in 532,Roberts v.scope. General Motors 138 N.H. 538Corp., RSA

358-A:2lists fifteen representative categories of unlawful acts or practices
the legislaturethat has determined constitute “unfair method[s] of

competition or unfair or ordeceptive practice^].” None explicitlyact[s]
encompasses of chaptera violation RSA 540-A.While the Act itself states

onlythat it is not to specific transactions,limited those we have held that
the Act is applicable only to those of actstypes therein enumerated.
Roberts, 138 atN.H. 538.

Furthermore, statutes, 540-A:4,unlike other New RSAHampshire IX
classifydoes not a chapterviolation of RSA 540-A an “unfairas or

ordeceptive practice”act within ofmeaningthe RSA chapter 358-A.
540-A:4, 261:22,IXCompare 2005),RSA with RSA IV-a (Supp. RSA 205-

(2000) (1995).A:13-a and RSA 361-B:3 For in Brosseauexample, v. Green
Homes, 643, (1992),Acres Mobile 135 N.H. 650 we recognized that a

prevailing plaintiff becould entitled to enhanced for adamages “willfuland
knowing violation” of Hampshirethe New Regulation of Manufactured

Parks, 205-A,Housing RSA chapter because RSA explicitly205-A:13
provided “[a]nythat of provisionsviolation the of 205-A:2RSA shall
constitute an unfair practicetrade within the RSAmeaning of 358-A and
may be enforced providedas therein.” Id. There is no such explicit
classification here.

plaintiffThe failed to arguehas even that a violation of RSA chapter
is540-A an “unfair or deceptive practice”act or within the meaning of
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We, thus, this issue otherdecline to further address358-A.chapterRSA
358-Achapternor RSAchapterRSA 540-Aneitherrecognizeto thatthan

an “unfair orchapterof RSA 540-A asviolationclassifies aexplicitly
(1999).262,144 264v. N.H.Shepard,or Smithpractice.”act Seedeceptive

to enhancedplaintiff is not entitledthat theAccordingly, we conclude
to RSA 358-A:10.damages pursuant

DamagesuponLimitationIV. Jurisdictional

awardjurisdictioncourt lacks tothat the districtarguesThe defendant
RSA$25,000. disagree. Underin of Wedamages plaintiffto the excess

540-A-.4,1, superiorwith thejurisdictionhas concurrentthe district court
Althoughand :3. theof RSA 540-A:2provisionsto thecourt enforce

court,for in hepetitionof his relief eitherbringingtheplaintiff optionhad
(1997)502-AH4, II provides,to in the district court. RSAproceedelected

jurisdictionshall concurrentin “All courts havepart: districtpertinent
damagesinfor which thedamagesof civil actionssuperiorwith the court

RSA$25,000____” arguesThe that undernot defendantclaimed do exceed
to502-A.Y4,II, damagesto award thejurisdictiona district court lacks

$25,000. dayThe counters that because eachplaintiffin ofplaintiff excess
violation,”“separate540-A:3constituted athe violated RSAthat defendant

540-A.-4,IX(a), violation inwe must consider eachpursuant to RSA
isolation, 502-A:14cumulatively, for of the RSApurposesand not

the court mustplaintiffthe contends thatjurisdictional Specifically,limit.
in the amount ofseparate awardsdamages thirty-fourview the award as

curiae,State, as the$1,000 supportsamicusappearingeach. The
plaintiff’s position.

touponnot been called determine whether theWe have heretofore
$25,000to in of in adamagescourt has award excessjurisdictiondistrict

have districtpreviously recognizedaction. We that thelandlord/tenant
v.jurisdiction. Soapstoneis court of limited Woodstock Co.court a

(1991)Carleton, 809, (holding superior properly133 N.H. 816 that court
possessory action in districtenjoined pursuinglandlord from earlier filed

although powercourt had the to entertaincourt because district
540:13, jurisdictionunder RSA it had no topossessory equityactions

specific are rareperformance).address the tenant’s cross-claim for There
instances, however, the jurisdictionwhere district court retains even

damagesof awarded for individual violationsthough aggregatethe amount
damageslimit Townjurisdictional uponexceeds the claimed. Cf. of

(1992).88,Homo,Henniker v. 136N.H. 90
Henniker,In Town the trial court found that the defendantsof

yard on in ofjunk propertymaintained an unlicensed their violation RSA
chargedfor theday236:114 and fined them ten dollars each violation
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continued, $6,060.for ofa total fine The appealed, arguingdefendants that
the improperly deprivedtrial court them of their right juryto a trial

$500,the court-imposedbecause fines totaled in ofexcess the amount that
aconstitutionally juryentitled civil to trial at that time. Id. 88-litigants at

analyzed 236:127,89. RSA provided “[a]nyWe which that is inperson who
guilty[RSA 236:114]violation of shall be of a ordayviolation and each

a separatefraction thereof shall constitute concludeoffense,” to that the
violations,guilty separatedefendants were of 606 for dayone each that

they unlawfully yard.maintained a Id.junk at 90. We the trialaffirmed
aggregate violations,court’s refusal to the individual holding that the

did a toright jury violations,defendants not have a trial on ofany their
since the maximum for anyfine individual violation notdid exceed the
monetary litigantslimitation above which civil were entitled juryto a trial.

In intervention,Id. of subsequent legislativethe absence presumewe that
Town Henniker correctlywas decided.of

IX(a)540-A:4, provides,RSA in pertinent thatpart, day that“[e]ach
[ofa violation RSA 540-A:2 or a:3] continues shall constitute separate

added.)violation.” (Emphasis Given innearly languagethe identical the
penalty Town isprovisions, Henniker incontrolling the instant case.of
Thus, relief, must,even the filedthough plaintiff only petitionone for we
nevertheless, isolation,consider each violation of RSA in540-A:3 viewing

thirty-four $1,000damages separatethe as awards in the amount of each.
In holding Henniker,accordance our in Townwith will notweof

eachaggregate separate violation of RSA 540-A:3 prohibitto the district
court from issuing damages $25,000.total in ofexcess

The upon Crete, (1997),defendant relies Thomas v. 141 N.H. 708 to
that theargue plaintiff damages $25,000.waived a total in ofaward excess

Thomas,In we examined whether the district in awardingcourt erred the
$2,500an indefendants amount excess on inof their counterclaim a small

claims action. Id. We noted aalthoughthat district court had jurisdiction
$2,500,to hear claims that exceeded its authority adjudicateto claims

pursuant procedureto the byinformal chapterestablished RSA 503 was
analyzedlimited to small claims. Id. We then the applicable small claims

time, provided:rule at that which “If litiganta infiles a claim a small
$2,500,claims action costs,that seeks more than exclusive of interest and

litigantthe must right $2,500,either waive the to claim the amount orover
(1997)).proceed by regular civil (citingwrit.” Id. Dist. & Mun. Ct. 4.2R.

We concluded that a judgment resulting from a small actionclaims was
$2,500,limited and, thus,to the sum of ofexclusive interest and costs

portionvacated the of the district court award in excess thatof amount. Id.
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fromcase, however, distinguishableareThe instant issue andat 709-10.
Thomas.

setpenalty provisionnot theimplicatein didcounterclaim ThomasThe
ofIX(a),540-A:4, aggregationnot involve theand didin RSAforth

of thelimitationjurisdictionalin to therelationindividual violations
explicitly requiredFurthermore, at in Thomasthe rule issuedistrict court.

in anright damagestoto theclaims action waivea in a smalllitigant
4.2). Accordingly,R. we$2,500.Id. Dist. & Mun. Ct.(citingamount over

thedamages plaintiffforto an award ofto district court enterremand the
plaintiffcosts to which the$34,000, interest andplus anyin ofthe amount

may be entitled.
isthe sanctionsuch a result is unfair becausearguesdefendant thatThe

written, itthe as unlessWe enforce statuteto the harm.disproportionate
Inlegislature.to theresult, policyand decisionsto an leaveleads absurd

continuingfor aJohnson, significant penaltyexplained that thewe
540-A,whichchapterRSAis the overall intent ofviolation consistent with

thanratherprohibitedin conductengagingis deter landlords fromto
Johnson, not look146 at 596.While we needremedy harm to N.H.tenants.

540-A, confirm thatto RSA it doeshistory interpret chapterto legislative
asubjecta statute that couldlegislature intentionallythe fashioned

legislative history accompanyingtoculpable party penalty.a massive The
statutoryarejectedHampshirethe statute reveals that the New Senate

todamages continuinghave limited the for a violation ascheme that would
version, placeswhich nodaysmaximum of seven in favor of the current

partyof an couldupon damages aggrievedlimitations the amount that
896-chapterfor of RSA 540-A.N.H.S. JOUR.continuingreceive a violation

(1990).97, RSA1149-51, 1243, legislature clarify1269 toWe invite the
if with itsinterpretation540-A our is inconsistent intent.chapter

to IXAttorney’sV. Fees Pursuant RSA 5J+0-A:Jh

Next, costs,attorney’s pursuantfees and toplaintiff requeststhe his
540-A:4, IX, seRSA The was below and theappeal. plaintiff profor this

attorney’s plaintifffees. The did notrequesttrial court denied his for
in we havedenial. is the sole instance which awardedappeal that Johnson

540-A:4, IX for anattorney’s pursuanta fees to RSAprevailing plaintiff
Johnson,Johnson,appeal. 146 at 597. In we awarded reasonableN.H.

theattorney’s decidingthe without whether statuteappeal,fees for
an the defendant conceded suchappeal,mandated such award on because

Id.during argument.entitlement oral

above, is final arbiter of the intent of theAs noted this court the
Carter, atin the of the statute. 146 N.H. 13.legislature expressedas words
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IX(a)540-A:4,RSA “Any anystates: landlord or who ...tenant violates
provision RSA 540-A:3 subjectof shall be to civil forth inthe remedies set

358-A:10,includingRSA attorney’scosts and reasonable infees incurred
the proceedings.” This issue turns on whether we “proceedings,”construe

540-A:4,IX, court,in the context of RSA include appealto an to or justthis
the action at chapterthe trial court level. RSA 540-A explicitlydoes not
define “proceedings.” “Proceeding” orderlycan mean regular“[t]he and

lawsuit,of aprogression including all acts and ofevents between the time
entrycommencement and the judgment.”of BLACK’S LAW DICTIONARY

(8th 2004).1241 ed. “Entry judgment”of means ministerial“[t]he
of a finalrecording court’s decision.” Id. at 574. Pursuant to District Court

3.21,Rule the district court will not enter a “final judgment” until the
ofexpiration appeal periodthe or until after the of appeal.conclusion the

therefore,is,See Dist. Ct. ItR. 3.21. thatunambiguous appeal mayan be
an ... of“act[] between the time ofentrycommencement and the

thus,judgment,” may,and a “proceeding.”constitute weAccordingly, hold
a plaintiffthat is toprevailing eligible attorney’srecover reasonable fees

costs, IX,540-A:4,and to RSApursuant for a successful appeal.
We note that we have stated in other contexts that a partywhere

others,prevails on some claims and not on and the successful claims are
severable,analytically any fee award should be reduced exclude timeto

spent on E.g., Voorhees,unsuccessful claims. Van Der v.Stock Van 151
(2005).679, 685N.H.

ContemptVI.

Finally, plaintiff arguesthe trial by refusingthe court erred to find the
indefendant contempt of the final order. The contempt power is

discretionary proper inquiryand the is not whether we would have found
contempt,the defendant in but unsustainablywhether the trial court

its refusingexercised discretion in to do so. See In the Matter of
(2004).Giacomini, 498, 500Giacomini & 150N.H.

26, 2004,At the contempt hearing on August plaintiffthe thatalleged
(1) (2)$1,000 award;the to himpaydefendant: failed the damages entered

(3)premiseshis without permission; denied him to the garage;access and
(4) issued a notice that he rent Julyowed the for the month ofdefendant
even though he had been locked of premisesout the that month. The

testified, however,plaintiff entry order,also that ofupon the final the
immediatelydefendant had restored his access to the house and had

returned ofall his The trial courtproperty. ruled that because tenantthe
given 30, 2004,had the landlord permission Julyto enter the onpremises

the not in contempt 1,landlord was for entering Auguston 2004. The trial
plaintiffcourt also advised the to an attorneycontact to address the
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$1,000 and the notice ofdamagesthe awardplaintiff’s issues about
that the trial courtJuly.rent for The record demonstratesoverdue

29, 2004, 1, 2004,Augustparties’ July throughthe conduct fromreviewed
in of the final order. See id.refusing contemptbefore to find the defendant

in contemptto find the defendant andcompelledThe trial court was not
in refusingits to do so. See id. atunsustainablydid not exercise discretion

501.

andpart; part;in reversed inAffirmed
remanded.

GalwayBroderick, C.J., Duggan, Hicks, JJ.,and and concurred.
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