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Hicks, appeals SuperiorJ. Defendant Leslie Wheeler a decision of the
J.)(Smith,Court police report trustworthythat a officer’s accident is not

and properlyhence was excluded at trial. We affirm.
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appeal CarignanThis is the second of this case. See v. N.H. Int’l
(2004). facts,Speedway, including151 N.H. 409 The the details of the

23, arises, sufficiently1998 from which this case areAugust accident
in Carignan. Carignan, juryId. at 411-12. In the returned arecited

plaintiff, Mary Carignan, appealed.verdict for the which was Id. at 412.
(1)other that trialargued, among things, by:Wheeler the court erred

refusing police report hearsayto admit Officer Locke’s accident under the
(2)803(8)(C);inexception Hampshire allowingNew Rule of Evidence Rule

plaintiff liability theory bythe to establish a new cross-examining
expertWheeler’s witness based upon deposition testimony;inadmissible

(3) (4)verdict;to tofailing grant jury failinghis motion set aside the and to
agrant jury improperlyremittitur because the award was excessive and

Id. at 415-16.calculated.
We that the in police reportdetermined conclusion Locke’s that “the

of the a inmotorcycle wrong attempt passdriver made decision his to the
803(8)(C).RV” was a factual withinfinding meaningthe of Rule Id. at 416.

Accordingly, we the trial ruling excluding reportvacated court’s the and
remanded the case “for a determination of that ofportionwhether the
report trustworthy.”was Id. at 417. We also concluded that while
Wheeler’s expert witness could be asked on cross-examination about
otherwise facts that underlayinadmissible or formed the basis of his

the trial inopinion, excluding testimonycourt did not err concerning
Id. at 418.Locke’s conclusion.

remand,On the trial court evidentiaryconducted an and foundhearing
23, 1998, Locke,the Onfollowing August part-timefacts: a officer in the

Loudon Department,Police arrived at the scene of an accident involving
co-defendant Carignan’s motorcycleDennis and Wheeler’s recreational
vehicle, enteringwhich was co-defendant HampshireNew International
Speedway, parking facility.Inc.’s hisDuring subsequent investigation,

triangulationLocke used to mark the resting place of the vehicles and
measurements,gouge pavement,marks on the took aprepared diagram,

addition,and made Inobservations. he received statements from witnesses
upon which he in reachingrelied his conclusion of fault. Locke issued his

report day.accident on that same
The trial court ruled that the “the police report trustworthyis not and

properlywas excluded at trial.” The court found that “Officer Locke
skill,lacked the intraining, experience investigationand accident to allow

his conclusion of fault to be investigationadmitted” and that his was
“rather as hisunsophisticated” conclusion of fault was based “on witness
testimony rather than independently objectiveverifiable facts.”

appeal, arguesOn Wheeler that trial by excludingthe court erred
report findings.Locke’s and He also thatargues the trial court made the
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(1)addressed, Carignan:inerrors, raised, notbutwhich werefollowing
cross-examiningtheory byliabilityto a newplaintiffthe establishallowing

testimony;depositioninadmissibleexpert uponwitness basedWheeler’s
new(2) verdict and forjury“motion to set aside thegrantto hisfailing

(3) wageslosttreatment andtrial”; future cost of medicalallowing the
(4)value;to andpresentto reduce themrequiring plaintiffthewithout

diem formulaperit used ajuryto reconvene the whenhis motiondenying
theawardedsuffering impermissiblyand award andcalculating painin its

in award.attorney’s damagesfees itsa credit forplaintiff

ReportI. Police

anof underruling admissibilityon the evidenceWe review a trial court’s
ifstandard, only theand reverseunsustainable exercise of discretion

of aprejudice party’sto theclearlyare untenable or unreasonablerulings
151N.H. at 416.Carignan,case.

803(8)(C) hearsayan to the rule for:provides exceptionRule

form,“[r]ecords, incompilations, anystatements or datareports,
(C)or forth ... in civil actionspublic agencies, settingof offices

resulting investigation... factual from an madefindings
law, ofpursuant authority granted byto unless the sources

lack ofinformation or other circumstances indicate
trustworthiness.”

803(8)(C).R. EV.N.H.

Carignan,In we ruled that Locke’s conclusion that “the driver of the
motorcycle wrong passmade a decision in his to the RV” wasattempt

rule,“admissible under that subsection of the unless the sources of
orinformation other circumstances indicate a lack of trustworthiness.”

consider,151Carignan, suggestedN.H. at 416-17.We that the trial court
remand,on the factors from Baker v. Elcona 588following Corp.,Homes

(1979): (1)(6th551, 1978), denied,F.2d 558 Cir. cert. 441 933 theU.S.
(2)of ofinvestigation; special experiencetimeliness the the skill or the

(3) (4)official; conducted;at andinvestigationthe level which the was
whether the was made Id. at 417.report any improperwith motive.

that, factor,respectWheeler first contends with to the second the trial
lack of“inappropriatelycourt dwelled on Officer Locke’s accident

it is “not that be an “accidentnecessary”reconstruction” when he
investigated largeor have “a number ofreconstructionist” accidents.”

part-timeThe trial court found that Locke was a officer who had
found thatpreviously investigated only five to ten accidents. It also

in“only training investigation part-timeaccident came from aLocke’s
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Academy program and he did not learn any accident reconstruction skills
aside from Inusing triangulation.” regard to triangulation, the court noted

testimonyLocke’s that techniquethis does not “determine what or who
such,an skill,caused accident.” As the trial court determined that Locke’s

training, experienceand indicated that his conclusion of fault lacked
trustworthiness.

¿Although agreewe with Wheeler that there is no requirement that
officer an inpolice expertbe accident reconstruction investigatedor have a

accidents,large number of the trial court could properly consider Locke’s
limited intraining experience evaluatingand the trustworthiness of his
findings. We see no inerror the court’s consideration of these facts. See
Baker, 588 F.2d at 558 that(finding twenty-eight-yeara veteran
patrolman who “had investigated hundreds or even thousands” of
accidents and intestified detail about the vector analysis performedhe
possessed requisite experience).the skill and

that, factor,Wheeler also contends with respect to the third the trial
court by finding “solelyerred that Locke relied on witness statements and
ignored other parts investigation.” Specifically,of his Wheeler contends
that Locke findings upon which,made his based his entire ininvestigation,

witnesses,interviewing measurements,addition to takingincluded making
observations, performingand triangulation.

Although the trial court noted that Locke “marked the resting place of
and gouge pavementvehicles marks on the using triangulation,” it found

that “he did not inconsider this evidence drawing a conclusion as to fault.”
Locke that perform anytestified he did not accident anyreconstruction or

calculations,skid mark diagramand that neither his restingnor his vehicle
point (triangulation) bymeasurements was used him to arrive at his
conclusion of fault. In addition to thatadmitting his conclusion was formed
from the received,witness statements he explainedLocke that without
“being reconstructionist,”an accident he did not anythinghave besides the
witness tostatements use as the basis for his conclusion. The witnesses

providedwho these statements were two employees of the New
Hampshire International Speedway as well as Wheeler Carignan.and

“anybodyWhen asked if could take [their] statements and draw a
conclusion,” testified, “Sure, anybodyLocke could.”

Wheeler notdoes contest the trial court’s onfindings the other
investigationfactors—that the timelywas and the wasreport made

without any improper motive. theConsidering findingstrial court’s on all
factors,'of the we conclude that the trial finding,court’s that Locke’s

report was untrustworthy, is both tenable and v.reasonable. See Faries
(8th 1986)Co., 619,BodyAtlas Truck 797Mfg. F.2d 623 Cir. (ruling that a
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causethecontaining his conclusion of accident’sreporttrooper’s accident
“checking orno method forthere wasinadmissible becausewas

evidence tophysicalwas insufficientreportthe and therecorroborating”
anstatements of“largely uponbased thehis conclusion that wassupport

(1994)479,Stark, 484[witness]”); 138 N.H.Breagy v.interested cf.
ofthe fault or causetestimony concerningopinionthat an officer’s(finding

jury);thewhen it would not assistproperlyis excludedan accident
(1990)79, (same); v. Town88 Saltzmanv. 133 N.H.Lynch,Johnston of

(1984) (same). in the515, We thus find no error124 N.H. 524-25Kingston,
atproperly... was excludedpolice reportthat “therulingtrial court’s

trial.”

Liability TheoryII. New

by allowing plaintifftrial court erred thearguesWheeler next that the
(that Wheeler “did not make a normalliability theoryestablish a newto

turn,turn, a direct well before the andanglebut rather drifted left onleft
collision”) duringthe cross-motorcycle’s causingentered the lane

depositioninadmissibleexpert usingof Wheeler’s witness theexamination
testimony Carignan.of

Railroad, 246, 252(1928),we heldIn v. Boston 83 N.H.Russell & Maine
theory,jury liabilitynot to to a a newplaintiff presentthat a was entitled

evidence, inclose of cross-­suggested “[j]ustwhich was before the
it “constituted a radicalexpert,”of the defendant’s whenexamination

proceeded upwhole trial had todeparture theory uponfrom the which the
a total lack of evidence to sustain it.”that time” and where “there was

Russell, into that the trial court erredCiting appears argueWheeler
ittheory go jury essentiallyto to the becauseallowing liabilitythis new

statement,pretrial openingin Plaintiff’spresented“was not the
chief,”statement, in in but rather wasanywhereor the Plaintiff’s case

of Wheeler’sduring the cross-examination“spontaneously developed”
reflects otherwise.expert witness. The record

Russell,in counsel here referenced evidenceplaintiff’sUnlike
duringof turn histhe corner” manner Wheeler’sconcerning “clipped
describedplaintiff Carignanthe andopening Subsequently,statement.
and as ain both as a normalWheeler’s turn their direct examination

Therefore, departure”no “radical within theturn. there wasgradual
of fire(rejecting theoryId. at 252 new of causemeaning of Russell.

foundation).trial withoutinterjected at conclusion of

Furthermore, large portions Carignan’s depositionofthougheven
evidence, statement fromnot admitted into we reiterate ourwere

on“permits inquiryRule of Evidence 705Carignan Hampshirethat New
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cross-examination into facts anunderlying expert’s opinion ifeven those
facts would be Carignan,otherwise inadmissible.” 151 N.H. at 417.
Plaintiff’s counsel was allowed to expertcross-examine Wheeler’s witness
about statements in Carignan’s deposition because he testified that he

upon addition,relied this indeposition forming opinions.his In the' trial
gavecourt a limiting juryinstruction to the that the deposition evidence

was relevant only for what Wheeler’s inexpert formingconsidered his
opinions.

We therefore conclude that the trial court in allowingdid not err the
plaintiff’s presented gocase as to to the forjury consideration.

III. Reconvening Jurythe

arguesWheeler also that the trial court in denyingerred his motion to
reconvene the jury when its verdict was upon “impermissiblebased
speculation as to the Plaintiff’s attorneys’ fees and expenses” and an
“impermissible per diem” based formula in order to make sure that the

“$20,000 costs,plaintiff per yearreceived above lawyer’smedical fees and
any other expenses.”

accompaniedWheeler’s motion was by an his attorney,affidavit.of
Kenneth Attorney how,Bouchard. Bouchard’s affidavit detailed upon

areceiving response to a juror questionnaire, he called the juror and
thereby received the thatinformation formed the forbasis the motion. The
trial court denied the motion.

We review the trial court’s decision under an unsustainable exercise
standard,of discretion onlyand reverse if rulings clearlythe are untenable

or prejudice party’s Low,unreasonable to the of a case. State v. 138 N.H.
86, (1993); (2001)Lambert, 295,88 see State v. 147 N.H. 296 (explaining

standard).unsustainable exercise of discretion Whether or not to
juryreconvene the based anupon attorney’s is aaffidavit matter within

the sound discretion of the trial court. Drop RealtyAnchor Trust v.
(1985).Co., 674,Fire Ins. 126 N.H. 683 uponBased the recordHartford

us,before the trial court’s denial of the defendant’s motion is neither
untenable nor unreasonable.

Remaining ArgumentsIV.

inWheeler asserts his remaining arguments that the trial court byerred
failing to grant trial,”his “motion to set aside the jury verdict and for new

by allowingand the future cost of medical wagestreatment and lost
requiringwithout plaintiffthe to reduce them to present value. We
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no furtherand warrantlack meritargumentsthat theseconclude
(1993).321, 322N.H.Vogel,v. 137Vogeldiscussion. See

Affirmed.

Duggan JJ.,Galway,Dalianis, concurred.andBroderick, C.J., and
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