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year Co.,of theduration contract. See Crown 142 N.H.Paper at 566
evidence).(finding of fact upheld unsupported byunless the

in part; part;vacated in andAffirmed
remanded.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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(PaulDurkin, P.A.,Bums, Cox, of R. CoxDover&Bryant, Rockefeller
orally), plaintiff.and for theon the brief

(R.Pellerin, P.A., of James SteinerConcordD Amante Couser Steiner
brief, for defendantsorally),on and Mr. SteinerGayle Braleyand M. the

Cutillo,LLC, TotalRalphofDevelopment, EstateandC&C Research
USA,LLC, Inc.Health-Style,andFranchising,Body Wellness

thea decision ofHicks, Thompson,Jenny appealsplaintiff,J. The
J.) (1)(Nadeau, legallyno enforceableconcluding: thatSuperior Court

(2)defendants;occurred theagreementor betweenmerger purchaseasset
ofmisappropriationof anyofthe record was devoid evidencethat

(3) Distributors,likeness; Purethat defendantThompson’s name and and
(Pure) in this case. Wejudgmentfor theexclusively responsibleisInc.

affirm.
1998,Thompson,In afollowingthe relevant facts.The trial court found

Freese, andswimmer, and PresidentMatthewOlympic goldformer medal
contract, whereby PurePure, agreedof entered into an endorsementCEO

ofin for her endorsement Pure’sto scheduled sums returnpay Thompson
contract,of theUnder the termsproductsnutritional and services.

its andimage promotionalher on web siteThompson allowed Pure to use
Inbegan experienceto financial difficulties.Subsequently,materials. Pure

Cutillo,recover, operatorand ofRalphwith owneran to Freese meteffort
LLC, BodyTotal WellnessDevelopment,Research anddefendants C&C

defendants).(theUSA,LLC, Health-Style, Cutilloand Inc.Franchising,
through C&Cpurchasingin Pure’s assetsexpressedCutillo interest

(C&C Research) understandingLLC with theDevelopmentResearch and
ofany assumptionwould not include the Pure’spurchasethat such

liabilities.
inventorymuchDuring ensuing negotiations, equipment,of Pure’sthe

in Laconia.to C&C Research’s facilitiessuppliesand office were delivered
2001, most,2000, January ifbyoffice closed andBy December Pure’s was

all, tangible were located at C&C Research’s facilities.not of Pure’s assets
9, 2001, manufacturer toproductauthorized Pure’sJanuaryOn Freese
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produce productsnutritional bars and other Infor C&C Research. March
2001, officiallyPure its for facilitatingtransferred account web site
purchases Despiteto C&C Research. during earlythese transfers the

2001, yetmonths of partiesthe had not a agreement.reached final
Negotiations continued over several months. In attemptan to reach a

agreement,final Freese met with Cutillo and attorney,Cutillo’s John
Giere,Giere, in AttorneyMarch 2001. who ansubsequently drafted asset

review,purchase agreement for the ofparties’ Thompson’swas unaware
agreementendorsement with Pure. Neither mentioned itparty during the

meeting.
sold,Although products continued to be Freese made no topayments

2001,Thompson. Thompson 30,to onwrote Freese March seeking
thatpayments she had not received inrespondedsince June 2000. Freese
10, letter,April assuringan 2001 Thompson that Pure solelywas

for theresponsible payments owed and that newlya formed distribution
company, which Freese did not notidentify, responsiblewas for ofany

liabilities,Pure’s including Thompson’s contract.
2001,Between March negotiationsand June between Pure and the

14,Cutillo Freese,defendants deteriorated. In a June 2001 letter to
Attorney Giere stated that rejected “anyCutillo had final agreement”
proposal, leaving openbut was door for purchasethe an asset agreement.

27, 2001,On June Cutillo a informingsent letter Freese that he had
rejected all forproposals purchaseeither an asset or a licensing
agreement, requestedand that Freese ofremove all Pure’s fromassets the
premises of Cutillo’s company prepareand to reimburse Cutillo for sums

paid.already
28,August 2002,On Thompson filed suit in superior court against

Freese, Pure, (TBW).Bodyand Total Franchising, Inc.Wellness Her
(1)original (2)claimedwrit that: Pure contract;breached the endorsement

TBW was hable for this breach it acquiredbecause had “the assets and
Pure; and, (3)debts” of alternatively, if TBW did not acquire “the assets

Pure,and ofdebts” then TBW and Cutillo were liable for invasion of
for theprivacy misappropriation of her byname and usinglikeness them

1, 2002,on TBW’s Onweb site. November just daystwo after Thompson
filed a voluntary nonsuit against individually,Freese she obtained a
confession of fromjudgment Pure.

31, 2004,On March Thompson amended her writ to name C&C
USA,Health-StyleResearch and (Health-Style)Inc. as defendants.

Thompson alleged that Pure’s assets and debts had acquired bybeen TBW
2001,Januaryas of in,and that the two participatednew defendants or

for,responsiblewere “the acquisition of the[Pure and] breach of contract
misappropriationand of name and likeness[her] without authorization.”
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trial, inFollowing judgmenta consolidated bench the trial court entered
Pure,$265,000 inThompson against judgmentfavor of for but favor of the

remaining defendants on all claims.
(1)that trial courtappeal, Thompson argues by: findingOn the erred

misappropriationthat the Cutillo defendants were not liable for the of her
(2) meruit,image; failing quantumto consider her alternative claims of

(3)enrichment; ofquasi-contract, unjust ruling acceptanceand that Pure’s
responsibility precluded seeking damagessole her from for the

(4)defendants;misappropriation image rulingof her from the Cutillo and
mergerthat no occurred between Pure and the Cutillo defendants.defacto

offindings theyWe will not disturb the the trial court unless lack
of v.evidentiary support or are erroneous as a matter law. Miller Slania

(2004).Enters., 655, conclusions,150 659 well theLegalN.H. as as
fact,application of law to are for error. Id.independently plainreviewed

Accordingly, our is to determine whether theinquiry presentedevidence
to trial court its andreasonably supports findings,the then whether the
court’s is Id.applicable Finally,decision consonant with law. we review
questions of law de novo. Id.

I. Misappropriation

Thompson by findingfirst contends that the trial court erred that there
misappropriated image.was no evidence that the Cutillo defendants her

She asserts that the Cutillo defendants either assumed her endorsement
contract or hermisappropriated image. disagree.We

order,In its final the trial court stated:

Research,At the time tobeganFreese transfer assets to C and C
operatedPure a plaintiff’sweb site which contained the

endorsement and photograph. Cheryl Sivewright, designerweb
Pure,for testified that at no time did the web site contain a

of the itphotograph plaintiff bywhile was controlled C and C.
While the plaintiff justifiablywas concerned that her likeness
appeared on the web site after she learned that C Cand

Pure,Research attempting acquirewas to is nothere evidence
that C and C misappropriatedResearch her atlikeness a time
when it controlled the web site or related domains.

The trial court also granted requests findingsfor of fact that essentially
confirm defendants,that neither Cutillo individually, anynor of the Cutillo
ever maintained or used a containing Thompson.website the likeness of

fact,“[A]s the trier of the trial court is in positionthe best to assess and
weigh the evidence before it because it has observingthe benefit of the

(2002).parties M., 83,and their witnesses.” In re Adam 148 N.H. 84
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bydid a controlledSivewright companytestified that at no timeCheryl
orThompson’s photographa withoperateCutillo ever control or website

contrary,On she testified that Pure had exclusivelikeness on it. the
such, fact finderof As we conclude that a reasonablecontrol such website.
courtcould have found as the trial did.

misappropriatedCutillo defendants herThompson arguesalso that the
imagethat contained her andby distributing catalog pamphletsimage
did in factsuggestsThe record that the Cutillo defendantsendorsement.

but such use did not constitutepamphlets,distribute these
misappropriation.

containingof the theany pamphletsThe trial court found that use
pursuantCutillo was to an initialThompson bylikeness of the defendants

between Pure and the Cutillo defendants that waslicensing agreement
contract. the trialThompson’s Specifically,consistent with endorsement

licensinginto an initialcourt found that Pure and C&C Research entered
by C&C Research and aagreement, required paymentsthe terms of which

exchange permission “inventory,of in for to usepercentage profits
Pure,lists, marketingcustomer sales and materials” of andequipment,

$82,500 of this initialpaidthat C&C Research to Pure towards satisfaction
licensing agreement.

concerningthat the of the trial court anThompson argues findings
in finallicensing agreement findinginitial are inconsistent with its the

meeting Althoughthat “there was no of the minds.” the trial court’sorder
that what occurred between Freese and Cutillosuggestorder does
2000 and June 2001 amounted to continuedbetween November

parties’ supportsconclude that the course of conduct thenegotiations, we
finding licensing agreement.trial court’s of an initial

Docusearch, 148, (2003),Remsburg adoptedIn v. 149 N.H. 157 we the
privacy bytort of invasion of the of an individual’s name orappropriation

(Second) §Restatement of Torts 652C comment a at 381likeness. See
(1977). in Remsburg, liability theoryUnder our decision under this occurs

or“appropriateswhen one to own use or benefit the name likeness[their]
(citation omitted).149 at 157 InRemsburg, Remsburg,of another.” N.H.

an “occurs most often when therecognized appropriationwe also that such
or to the Id.person’s product.”name likeness is used advertise defendant’s

(citations omitted).at 158

An in of or her owncontrollingindividual has an interest the use his
use,from its butmayname or likeness insofar as a benefit be derived

his orwhen the individual authorizes another and its licensee to use her
contract, authorizationname or likeness under the terms of a such

partythe contractual or its licensee is liableprecludes findinga that either
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Arts, Inc.,misappropriation.for See Neal v. Electronic 374 F. Supp. 2d
(W.D. 2005)574, (granting579 Mich. insummary judgment favor of

in misappropriation bylicensee a action a National League playerFootball
player’s assignmentbecause contract allowed for of andplayer’s name
to contracting entity).likeness licensees of the The endorsement contract
Thompson expresslybetween and Pure or its licensees toauthorized Pure

Thompson’suse endorsement for the inproducts designated the
agreement. The conduct of Cutillo and a licensingFreese created such
agreement partiesunder the operated continuing negotiatewhich while to

potential purchaseterms of a asset or licensing agreement.final See
(1976)Watson, 510,Harrison v. 116 N.H. 511 (stating that contracts may

by conduct);be established orspoken bywritten words or acts or see also
(1995)Tsiatsios, 173,Tsiatsios v. 140 N.H. 178 (noting that contractual

offers may accepted by performance).be
Accordingly, the conduct of Freese and supportsCutillo the trial court’s

finding that Pure and the Cutillo defendants entered into an initial
licensing agreement. We hold that the trial findingcourt did not err in its

any bythat use the Cutillo defendants of pamphletsthe containing
Thompson’s pursuantlikeness occurred to the initial licensing agreement.

Meruit,Quantum Quasi-contract,II. Unjustand Enrichment

Thompson argues that the trial court by failingerred to address her
restitutionary enrichment,claims of unjust quasi-contract, and quantum
meruit. Thompson thatalleges this error broughtwas to the trial court’s
attention in her motion for reconsideration of the verdict. Specifically, she
states that her post-trial “pointedmotion out that the Court’s final order
failed to address the unjustissue of enrichment the byof defendants
allowing them to benefit contract,from the endorsement denyingwhile

compensation[her] for the use of her image and endorsement.” For the
reasons,following we rule that the trial court did not err in failing to

address these claims.

The theories of quantum meruit and quasi-contract appearedfirst in
the brief that inThompson filed this appeal. It cannot saidbe that the trial
court committed an error in failing to consider oftheories relief that
Thompson failed to raise until the appellate stage of process.the McGrath

Canaan, (2002)v. 623,Town 147 N.H. 626 (refusing to consider claimof
made for the first appeal).time on unjust enrichment,As for the first
articulation of theorythis inappears the closing argumentswritten

such,submitted after the trial. As the Cutillo defendants were not onput
timely notice that relief was being sought on theory unjusta of
enrichment. We conclude that the trial court did not err by failing to
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v.Perrontimely pled.was not Seeof relief thattheoryaconsider
(court(1986) refusingin to consider92, 95 did not errAranosian, 128N.H.

trial).raised beforeproperlyenrichment nottheory unjustof

ResponsibilityAcceptanceIII. Pure’s SoleOf

toa matter of lawthe trial court erred asarguesnext thatThompson
to Pure’s soleasrepresentationsit ruled that Freese’sextent thatthe

seekingfromprecludedcontract herthe endorsementunderresponsibility
image.of herwrongfulfor the useCutillo defendantsdamages against the

that the trialrecord, find no for the claimsupportthe wereview ofUpon
rule thatexplicitly implicitlydid not orThe trial courtcourt so ruled.

from claims forThompson pursingprecludedrepresentationsFreese’s
ormisappropriation,defendants for thethe Cutillodamages against

use, image.of herwrongful

MergerIV. Defacto

incourt erred as a matter of lawargues that the trialFinally, Thompson
of herassumptionwere not liable for thethat the Cutillo defendantsruling

theory merger.a of decontract underendorsement facto

rule thatgeneralstarts with theliabilityfor successorThe standard
notcorporationof another is liablethe assetscorporation purchasing“a

N.H., 635,149 N.H. 640v.Bielagusthe debts.” EMREfor seller’s of
(2003).

transferrule when an assetgeneral appliesto theexceptionOne
In addressingentities. Id. whethermergerto a of the twoamounts defacto

theorythepay Thompsonto underobligatedCutillo defendants werethe
endorsementacquiredPure and thus thethey effectively mergedthat with

factors setcontract, considered the non-exclusiveproperlythe trial court
in ask whether:Bielagus,forth which

(1) sellerenterpriseof the of theThere is a continuation
continuity management,there is ofso thatcorporation,

location, assets, generaland businessphysicalpersonnel,
operations.

(2) which from thecontinuitya of shareholders resultsThere is
for the assets withacquiredpurchasing corporation paying

stock, ultimately coming byto be heldof its own this stockshares
atheyso that becomecorporationof the sellerthe shareholders

purchasing corporation.of thepartconstituent
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(3) The seller corporation ordinaryceases its operations,business
liquidates, and dissolves as soon legally practicallyas and
possible.

(4) The purchasing corporation assumes obligationsthose of the
ordinarilyseller necessary for the uninterrupted continuation of

normal business operations of the corporation.seller

Id. at 642.

factors,In applying the above the trial court found the following:

First, physicalthe location of the two businesses remained
Second,separate. C and C Research continued with the same

management Third,or personnel. there was no evidence to
suggest that C and C Research forpaid any of Pure’s assets with
shares of its own stock. Finally, there was no evidence that Pure
ceased to exist upon transfer of its assets to C and C Research.

Contrary argumentsto the by Thompson,advanced trialthe court’s
findings with respect to the first three factors under Bielagus are amply
supported by the evidence. While the trial court made no explicit finding
regarding factor,the fourth it had no need to do so. The evidence under
the first three factors supports the trial court’s ruling that no de facto
merger regardlessoccurred of whether C&C Research assumed the
obligations of Pure ordinarily necessary for the uninterrupted continuation
of normal business operations.

Affirmed.
DugganBroderick, C.J., Dalianis,and Galway, JJ.,and concurred.


