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in part, andpart,of affirm in vacatedamagesthe award. Weaspects
remand.
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byWe recite the facts as found the trial Linen is engagedcourt. General
linens,in the business of leasing clothing and other items. Smirnioudis is

restaurants,ofoperatorthe owner and two Windmill Restaurant I
I)(Windmill Concord, (Windmill II)in east and Windmill Restaurant II in

2000,JulyFranklin. In Smirnioudis and General Linen into aentered
rental service agreement whereby provideGeneral Linen would the

shirts,linens,certain including pants, aprons,restaurants cook and towels.
The agreement negotiatedwas between Smirnioudis and Jamrog,John a

Linen representative.General sales signedSmirnioudis the documents as
the customer and a personal guaranty.executed General Linen provided
linens to the restaurants until November 2000 when Smirnioudis notified
General Linen that he wanted to cancel the contract. Smirnioudis and his
employees theytestified at trial that told deliveryhad the driver on a

thatregular basis the linens were substandard. thanOther the cancellation
letter, however, no anyevidence was offered to show that written
notification was provided describingto General Linen the ofpoor quality
the linens. Smirnioudis withbegan doing business another linen supplier,

2001,in Mayand II destroyed byWindmill was fire.
General Linen filed againstsuit Smirnioudis for breach of contract. It

claimed that Smirnioudis failed to with thecomply contract’s notice
provision concerning customer dissatisfaction and contract cancellation.

however,argued,Smirnioudis that because General Linen breached the
providing linens,contract by inadequate his of agreementcancellation the

justified.was He also claimed that his poor Englishcommand of the
language understandingobstructed his of the ofterms and conditions the
agreements, the contractmaking voidable.

merits,After triala on the trialthe court ruled that Smirnioudis
agreement.breached the In so ruling, rejectedthe trial court Smirnioudis’

concerningvarious arguments inadequate qualitythe of the linens and
requisitedetermined that he had the understanding of the andterms

agreement.conditions of the The trial court subsequently conducted a
Inhearing damages.on theassessing damages, trial court thatconcluded

General Linen was to average weekly chargeentitled the rental for the
contract,remaining three-yearterm of the less costs General Linen would

incur servicingnot for It rejectedthe contract. Smirnioudis’ claim that the
doctrine of commercial frustration limited the calculation fordamagesof
Windmill II up byto the it was destroyeddate fire because the ofdate

precededSmirnioudis’ breach fire. trialthe The court awarded General
interest,Linen damages,contract costs andplus attorney’sreasonable

reconsider,fees aunder the contract. After motion to the court made one
the damagesalteration to award but otherwise ofdenied the remainder

the motion. Smirnioudis appealed.
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in itstrial court erredargues that theappeal,On Smirnioudis
(1) doctrine of commercialapplying thedamages by:of notcalculation

II; (2) tofailingof Windmillupon the destructionfrustration based
(3)deduction; misinterpretingcostthe replacementdetermineproperly

(4)Linen; awardingandtopaymentits final Generalestablishingevidence
lacked apartiesterm whencontract thedamages three-yearfor the

on term.of the minds thatmeeting
computingincertainty requiredis notWe observe that mathematical

(2003).161, “TheGoodrich, 164 law150 N.H.damages. T&M Assoc. v.
damagesof wasdoes, however, the awardindication thatrequire an

clearlyit isdamagea award unlessId. We will not overturnreasonable.”
novoFurther, of law de andquestionswill allId. we reviewerroneous.

orsupportinlacking evidentiaryaretheyof fact unlessuphold findingsall
262, 265Snuffer, 150v. N.H.Sherrylandas a matter of law.erroneous

(2003).
by notthe trial court erredargumentWe first Smirnioudis’ thataddress

that thearguesHethe doctrine of commercial frustration.applying
atthe for linens thatbyof II fire eliminated needdestruction Windmill

Thus,under the contract.performanceand hislocation thus excused
profitLinen receive lostonlycontends that General shouldSmirnioudis

disagree.II of fire.damages for Windmill to the date the Weup

ofpossibilityof “assumes theThe doctrine commercial frustration
supervening eventsperformanceliteral but becauseperformance excuses

destroyed for contract was made.”essentially purposehave the which the
(1957).97, doctrine,101 “a contractPerry Company,v. N.H. 98 Under the

partiesthe that the shall besubject impliedis to be considered to condition
breach,case, constitutingin of thethingsexcused the statebefore

ofof the contract ceases to exist without default eitherfundamental basis
America, Patel, 928,2d 934Supp.the Inn Inc. v. 88 F.parties.” Daysof of

added)(C.D. 2000) omitted; New(quotations emphasis (applyingIll.
(Cal.Atkins, 1027, 1028law); v. Dist. Ct.Jersey see also Johnson 127P.2d

1942). Therefore, apply, superveningfor the doctrine to the eventApp.
theparty seeking protectionmust before the its otherwise breachesoccur

ofthe theAccordingly, party claimingbecause “the benefitcontract.
in of at the time of the eventsmay alreadynot be breach contractdoctrine

America, Inc.,doctrine,” Daysof Inngiving applicationrise to the the of
omitted) law),(quotation JerseyF. 2d 934 New andSupp. (applying88 at

fire, concludeleasing agreement prior to the weSmirnioudis breached the
not to this case. Seeapplyof commercial frustration doesthat the doctrine

Charleston, (E.D.9363, *7 Pa.at Feb.Capital Corp.Elec. v. 1989WLGen.
1989)6, doctrinenot claim benefit of commercial frustration(party could
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fire)partywhen was in breach of contract at time of hotel New(applying
!law).Jersey

arguesSmirnioudis next that the trial court failed properlyto calculate
replacementthe cost of linens fromdeducting damageswhen that cost due

Specifically,General Linen. he contends the bythat trial court erred
item,deducting replacement singlethe cost for a of linentype such as a

ofpair pants, accountingrather than for his of of eachmultiples typeuse
of linen sufficientlyitem. We conclude that the record is asconfusing to
warrant portion damagesremand for reconsideration of that of the award.

damages,At the trial on General Linen’s witness reviewed the
company’s methodology short,for Incalculating damages. to determine its
anticipated lost theprofit, company average weeklycalculated the rental
charge, then deducted itSpecifically,certain costs. deducted costs itthose

account,would not have to incur to service the Smirnioudis such as
costs,delivery laundryand thesince contract was not carried out. Included

in the deductions was the replacement cost of the linens that General
Linen otherwise have incurred replace theywould to items as wore out
from normal Ausage. trial exhibit included on toappeal appears itemize

replacement items,singlethe cost for such apronas an bib and a kitchen
singletowel. The total cost of these toreplacing items was calculated be

trial figureThe court used this calculating damages$65.59. when and does
appearnot to manyhave determined how of each item Smirnioudis had

Forusing. example, replacementbeen while the cost a single apronfor bib
$12.73, if bibs,was using twentySmirnioudis were apron replacementthe

cost for that category presumablyof item havewould been $254.60.
Indeed, another trial inexhibit included the appellate suggestsrecord that

usinghad multiplesSmirnioudis been of the different linen items.

brief,Notably, in its LinenGeneral did not address Smirnioudis’
argument concerning replacement aspectthe cost trialof the court’s

trial,damages.calculation of At General Linen thatacknowledged
deduction for replacement proper. Althoughcost was mathematical
certainty requirednot for Assoc.,is the calculation damages,of see T&M

164,150 N.H. at the record leaves us uncertain whether the trial court
recognized Smirnioudis’ multiple use of linen items when thecalculating
replacement cost deduction. Accordingly, vacate that portionwe of the

remand,damages andaward
We next argumentaddress Smirnioudis’ trial courtthat the

misinterpreted demonstratingevidence that his last topayment General
November, October, Thus,Linen occurred in not 2000. he contends that he

should be credited for additional acceptedthree weeks that he and forpaid
acceptedlinen deliveries. The trial court General Linen’s calculation of 140
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The invoicedamages.contract to determineon theremainingweeks
paidandacceptedhe hadto assert thatuponSmirnioudis reliesexhibits
dateshow two different dates:of deliveriesfor additional three weeksan

changesof andWhile the dateorder date. invoicepurchaseof andinvoice
is on each.2000, purchase order date fixedinto theextends November

of 140weeks. BecauseFurther, calculationtestimony supportstrial theat
evidence, it.will not disturbthe wefinding supported byisthe trial court’s

(1997).563, 566Berlin, 142N.H.CityCo.v.PaperSee Crown of
the did not havepartiesthatargumentaddress Smirnioudis’Finally, we

in contract. He contendsduration term themeeting of the minds on thea
verbally disclose the three-did notrepresentativethat Linenthe General

that he cannotand establishedof the contract that the evidenceyear term
Therefore, Smirnioudis,to the three-accordingEnglish language.read the

disagree.isterm unenforceable. Weyear duration
inGreece, has theas of 2004 Smirnioudis beenoriginally fromWhile

in restaurant business for thirteenthirty yearsStates for and theUnited
trial, that he should beglobalAt Smirnioudis made the assertionyears.

itsin because he did not understandentiretyfrom the contract itsexcused
trial courtEnglish language.of Thepoordue to his command theterms

rejected argument, finding:his

countryin heyearsof this andspentThe has a numberdefendant
of commercial establishmentsoperatorbeen owner and twohas

requisitethat had thefor some time. The Court finds he
toagreementand of theunderstanding of the terms conditions

Further, and wereto terms. the terms conditionsbind himself its
him Linenexplained by representative].[theto General

us, purportedIn isolates hisargumenthis before Smirnioudis
court,one of the contract. The trialinability English nullifyto read to term

however, understandinghad limitedrejected notion that Smirnioudisthe
to understand theEnglish abilityof which encumbered hislanguagethe

representativeLinen testified atterms of the contract. While a General
ofverballynot Smirnioudis the duration thetrial that he did discuss with

contract, “requisiteSmirnioudis hadfindingtrial court’s that thethe
the was notagreement”of and conditions ofunderstanding the terms

discussion between the two.solely uponbased the verbal Because
clarity onallegationSmirnioudis makes no that the contract itself lacked

duration, upon thefindingsits and the trial court made sufficient based
agreement,of thehe understood the terms and conditionsevidence that

of for thedamageswe will not disturb the trial court’s assessment three-
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year Co.,of theduration contract. See Crown 142 N.H.Paper at 566
evidence).(finding of fact upheld unsupported byunless the

in part; part;vacated in andAffirmed
remanded.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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