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orally, for the defendant.

defendant, Cochrane,Galway, trial, wasjurya the DanielJ. After
(DWI), See KSAof intoxicated fourth offense.drivingconvicted while

2005).11(c) (2004:82-b, an order of265:82, appeals& The defendantSupp.
J.) in limine todenying his motionSuperior {Mangones,the Court

the Horizontaltestimony regardingofficer’sarresting policeexclude the
(HGN) test. We affirm.NystagmusGaze

2003,10,Augustfacts. On OfficerfollowingthesupportsThe record
Department observed theBeaudry of the Manchester PoliceMarc

in Afterone-wayon a street Manchester.driving wrong waydefendant the
defendant, glassy andBeaudry eyesnoticed that his werestopping the
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bloodshot and that there was an odor of an alcoholic beverage fromcoming
Beaudrythe car. tests,asked the defendant to to four sobrietysubmit field

including the HGN test. Based upon his observations during the field
tests,sobriety Beaudry arrested the defendant for DWI.

trial,Approximately daysten before the defendant filed a motion in
limine to exclude Beaudry’s testimony hisregarding administration of the
HGN test. The defendant asserted that Beaudry required testifywas to as
an expert witness in order to establish a proper foundation for its
admissibility pursuant to HampshireNew ofRule Evidence and State702

Dahood, (2002).723,v. 148 N.H. 735 Because the State had not complied
with the pretrial disclosure requirements in Superior Court Rule 98

Cases) 2005) (Disclosurein(Discovery Criminal and RSA 516:29-a (Supp.
Witnesses),of Expert the defendant Beaudry’scontended that testimony

was not admissible at trial. The State Beaudry’scountered that testimony
regarding and,the HGN test expert testimony therefore,was not it was
not required to withcomply pretrial requirementsdisclosure pertaining to
expert witnesses. ruled,The trial court in accordance itswith
interpretation Dahood,of that if the State laid the appropriate foundation
encompassing “[Beaudry’s] training and [sic]how whether or not the
predicates met,”of the test were Beaudry’s testimony regarding the HGN
test would be admissible.

appeal,On the defendant Beaudry’sasserts that testimony regarding
the administration interpretationand of the HGN test constituted expert

testimony.scientific interpretsHe Dahood requiring expert testimonyas
inbecause that case we determined admissibilitythe of the HGN test

under HampshireNew Rule of 702Evidence and the Daubert test. See
Pharmaceuticals,Daubert v. Inc.,Merrell Dow (1993);509 U.S. 579 Baker

Valley (2002)Lumber v. Ingersoll-Rand, 148 609N.H. (adopting the
Daubert evidence).test to determine the admissibility of scientific

Relying upon Arsenault,State v. (1975),115 N.H. 109 and its progeny,
however, the State argues that Beaudry’s testimony laywas testimony

uponbased his observations of the defendant while the beingtest was
administered. The State asserts this interpretation comports with Dahood.

Evidentiary rulings are within the sound discretion of the trial court.
Fernandez, 233, (2005).State v. 152 242N.H. We review the trial court’s

ruling for an unsustainable Lambert,exercise of discretion. See State v.
295, (2001).147 N.H. 296 “We will reverse the trial onlycourt if the

appealing party can demonstrate that the ruling was oruntenable
unreasonable and that prejudicedthe error the party’s case.” State v.
Gonzalez, (2003)74, 77 omitted).150N.H. (quotation

We described the HGN in Dahood,test detail in Dahood. See 148 N.H.
at 728-29. In summary, it is a standardized sobrietyfield test designed to
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thejerking ofi.e., back-and-forthinvoluntary, rapid,annystagmus,detect
stimulus, suchapositionsofficeradministering police728. Theeyes. Id. at

in frontto fifteen inchestwelvefinger, approximatelyorpen, penlight,as a
laterally towardsthe stimulusmoveseyes graduallyandsuspect’sof the

to detectsuspect’s eyeballsofficer observes theear. Id. Thesuspect’sthe
(1) inabilityintoxication: thecould indicatesigns, whichfollowingthe three

(2) atstimulus; nystagmusofpresencethetrack thesmoothlytoeyeof the
(3)deviation; at whichpointand themaximum horizontaleye’sthe

Id. The officeris moved.as the stimuluspresent, beginsifnystagmus,
observed;signforpointa eachsuspectand theeye giveseachtests

663,P.2d 674O’Key,v. 899therefore, possible.is Statepointsa total of six
1995).(Or.

of test as scientificDahood, admissibility the HGNconsidered theIn we
Daubert.Evidence 702 andRule ofHampshireunder Newevidence

uponis basedthat the HGN testDahood, 726. We concluded148 N.H. at
arereliable, test resultsand that HGNthat areprinciplesscientific
“apresentstheirprovided proponentof lawas a matteradmissible

Id. at 735. Suchsubject.”thetestifycan aboutwitness whoqualified
circumstantialprovidingofpurposefor the limitedis admissibleevidence

toThus, are a factor730. HGN test resultsintoxication. Id. atevidence of
is intoxicated anda defendantdetermining whetherbe considered when

a BAC level.establishing specificofpurposeintroduced for themay not be
Id. at 734.

jurisdictions, recognizedweDahood, majoritywith a ofIn consistent
foundation, forth evidenceputthe State musta properthat “to establish

inis trained thethe HGN testofficer who administeredpolicethat the
at that time.” Id. atadministeredproperlythat the test wasprocedure and

therequisite regardingfoundationhas established the735. Once the State
test, properly“aof the HGNtraining and administrationpolice officer’s

atintroduce the HGN test resultsmayofficerqualified policeandtrained
test,HGN itadmissibility of theDahood addressed thetrial.” Id. While

introducing thepoliceof the officertestimonythedid not address whether
lay testimony.orexpertresults constitutesHGN test

mechanical,scientific,ofinvolves matters“Expert testimony
nature, study, experience,requires specialwhichor other likeprofessional

general public.”of theknowledgecommonnot within theor observation
omitted); 702. Insee N.H. R. Ev.Gonzalez, (quotations150 N.H. at 77

to observations whichcontrast, personalbe confined“[l]ay testimony must
Gonzalez, 150 N.H. at 77making.”ofcapablewould beany lay person

omitted); see N.H. R. Ev. 701.(quotations
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theory consumptionThe HGN that “alcohol causesunderlying testing is
anystagmus, nystagmus.”and that trained officer can detect such

Dahood, regarding148 734. A police testimonyN.H. at officer’s his
test,training, his and of the HGN and thescoringadministration HGN

Trafficby Highway Safetytest results as established the National
(NHTSA) notguidelines requireAdministration standards and does an

understanding underlying explainingof the scientific mechanisms the
of Allphenomenon nystagmus required understandingitself. that is is an

alcohol canconsumption nystagmus, bythat cause which can be detected a
police through observing duringtrained officer the defendant the

administration of an HGN test.

We do not thatdispute neurologicalthe scientific and mechanisms
system phenomenonbehind the effects of alcohol on the nervous and ofthe

and, therefore,nystagmus are and not withinspecialized highly technical
Therefore,knowledgecommon of general public. testimonythe the

regarding expert testimonythese mechanisms would as underqualify Rule
and subject pretrial requirements702 be to toapplying expertdisclosure

Nevertheless,testimony. longso as a trained police testimonyofficer’s is
(1)limited to: experiencehis or her and intraining administering and

scoring the based andupon guidelines;HGN test the NHTSA standards
(2) (3)case;the administration of the in a andparticularHGN test the
results of the as byHGN test established the NHTSA standards and

itguidelines, testimony subjectwe hold that constitutes not tolay pretrial
requirements applicabledisclosure Inexpert testimony. reachingto this

conclusion, we are particularly persuaded by previousour determination
establishing reliabilitythe of underlying theory, ruling limitingthe our the
admissibility of based upon theoryevidence this to circumstantial evidence

intoxication,of requirements layingand our for a proper foundation. Id. at
734-35.

We are not persuaded by the defendant’s assertion that the
administration of the HGN test and a police officer’s ofinterpretation the
results are so thatsubjective expert testimony is required to assist the fact

in understandingfinder the evidence. The HGN test is a standardized test
byrecommended NHTSA.the See id. at 728. The administration of the

test, while requiring training, straightforward.some is relatively
guidelinesStandards and controlling the HGN test published byare the

inNHTSA a tomanual used instruct inpolice officers the administration
and evaluation of andthe test its results. Id. at 732-33. testThe results are

upon administeringbased the police presenceofficer’s of theobservations
or of physicalabsence a phenomenon nystagmus. If present while the—

administered,test was being a layperson would be ofcapable observing:



424

thejerking of(1) involuntary, rapid, back-and-forthwas antherewhether
(3)(2) andpresent;ifnystagmus,ofthe onseteyes (nystagmus);suspect’s

Therefore,eyes.his or herstimulus withto track theabilitysuspect’sthe
reliable, littlewe findtest isthe HGNholding thatupon ourbased

in this instance andofficer’s observationspoliceabetweendistinction
of other fieldthe administrationduringa officerby policemadethose

id. 732.tests. See atsobriety
“[cjoncerns positivefalseregardingthatDahood, acknowledgedIn we

inadministeredsobriety teststo other fieldequallyapplywouldreadings
thatevidence,” concludedinto andadmittedfield, regularlyarewhichthe

itsrather thanHGN evidenceof theweightto thegofactorsthese
orthrough cross-examinationexplored“can betheyadmissibility because

weDahood, Similarly,732.148 N.H. atat trial.”testimony offeredexpert
training andofficer’spolicearegardingconcernsthatrecognized

cross-forsubjectsappropriatethe test areadministeringexperience
than itstherefore, evidence ratherand, weightto the of thegoexamination

the defendant’sThus, bypersuadedwe are notadmissibility. Id. at 733.
andadministrationin a officer’ssubjectivity policepotentialthatassertion

arequirestestthe HGNregardingof observationshisinterpretation
testimony.testimony expertisfinding that such

histestimony regardinga officer’spolicehold thatAccordingly, we
HGN(1) scoringin andadministeringexperienceandtrainingor her:

(3)test; of(2) interpretationanda HGNtests; particularofadministration
under Newscore, lay testimonyconstitutesHGN testresultingthe

testimony is basedthat theprovided701Rule of EvidenceHampshire
in with establishedobservations, accordancemadethe officer’supon

highlyencompassdoes notandguidelines,andNHTSA standards
to mechanismspertaininginformationspecializedor scientifictechnical

itself.nystagmus phenomenonthebehind
ofadmissibilitytheregardingour positionwithrulingThis is consistent
asanalyzedwhich isgun,of a radarthrough the useevidence obtained

744,Ahern, 745v. 122 N.H.702.under Rule Statescientific evidence
testis that the(1982). proof“thereprovidedis admissibleRadar evidence

byperformedtest wasand that theaccuratelyoperatingdevice was
(2001).Caswell, 243, 248 In146Id:, v. N.H.individuals.” see Statequalified

established, testifyingthefoundation ispropertheprovidedpractice,
that thethe facttestimony despiteexpertis nottestimonyofficer’s

not commonworks isgunhow the radarunderlyingmechanismstechnical
Caswell, 146 at 248.N.H.knowledge. See

scores areand HGN testgunfrom a radarthe results obtainedBoth
officer.by policemade a trainedobservationsthrough personalobtained
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such,As the on the“rationally perceptionobservations are based the of
to a“helpful understanding testimonywitness” and are clear of the or the

inof a R.determination fact issue.” N.H. Ev. 701.
Accordingly, the court properlywe conclude that trial denied the

defendant’s motion in limine.

Affirmed.

DugganBroderick, C.J., Dalianis, JJ.,Hicks,and and concurred.
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