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andto detainjustificationconsent, Boothby sufficientgave Officer
States,v. UnitedJohnsongenerallySeedefendant.arrest theprobably

(1985).110, 111-12 The127 N.H.(1948); Whiting,v.10, 13 State333 U.S.
to theany exceptionshowever, applicability ofState, not thearguedhas

consent, to theany exceptionsorother thanrequirement,warrant
rule, admissibility of the evidence.theexclusionary justifyto
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(SusanA.Kelly McGinnis,Ayotte, attorney general P. assistant
attorney general, on the and orally),brief for the State.

Manchester,Gregory Ahlgren,J. of on the orally,brief and for the
defendant.

Galway, defendant,J. The Christopher Arsenault, appealsW. an order
J.){Michael,of the Merrimack District Court denying his motion to vacate

priora conviction. We reverse.
The parties dispute 2001,do not the material in Infacts this case. March

(DWI)Arsenault was withcharged driving while inintoxicated violation of



415

a motor vehicledrovealleged that ArsenaultcomplaintRSA 265:82. The
more. Arsenaultof .02 oran alcohol concentrationupon havinga whileway

2001,July appearedhethat time. Inageof attwenty-one yearsunderwas
courthouse, andat thewith someonelawyer, spokein acourt without

withThe Arsenaultguilty. person providedpleadhis toindicated intention
form, signed.which heof rightsand waiveracknowledgmentan

form,rightsofand waiversigned acknowledgmentAfter he the
in pleahim aengagedcourtcourt and theit to thepresentedArsenault

ofno discussioncontainedcolloquythat theThe record showscolloquy.
trial courtcharged.the Theor the nature of offenseeither the elements

a fine of three120-day loss license andto a ofsentenced Arsenault
fiftyhundred and dollars.

InDWI offense.subsequentfor2004, arrested aIn Arsenault was
conviction, arguing that2005, to 2001 DWIJanuary moved vacate hishe

madevoluntarilyandintelligentlyplea knowingly,his was notguilty
ato him. Afterexplainedthe were neverbecause the elements of offense

court, the motion was denied.hearing in the trial
provingofthat the State had the burdenappeal, arguesArsenaultOn

that, sinceintelligent voluntary.and He assertsplea knowing,his wasthat
theof he was advised of the elements ofrecord is evidence thatthe devoid

him, pleanot have found his wasthe trial court couldcharge against
knowing, voluntary.andintelligent

that, trial court did not advise Arsenaultresponds thoughThe State the
DWI, hethe court could have assumed thatproperlyof the elements of

signedand thecomplaintaware of them because he received thewas
it whoAdditionally, arguesform. the State that is the defendantwaiver
knowing, intelligenta orproving pleahad the burden of that was not

that,voluntary. even if Arsenault lackedThe State concludes
elements,the the court’s error was harmless.understanding of

I. Due Process

plea knowingly,notargument guiltyArsenault’s that his was
voluntarily process rightsthe dueintelligently implicatesand made

to United Statesguaranteed by the Fourteenth Amendment the
(1969).Alabama, 238, 243Constitution. v. 395 U.S. We reviewBoykin

152questions Berg Berg,of de In the Matter &constitutional law novo. of
(2005).658, 661 did not andunambiguouslyN.H. Because Arsenault

Constitution, wespecifically Hampshirea of the Newprovisioninvoke
44,144 46-47only Appeal Morgan,address his federal claim. See N.H.of

(1999). the duechallenge applicabilityWe note that the State does not of
violation,of to a crime.process rights opposedin the context a as

Accordingly, we do not address that distinction.
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It guiltyis well established that a plea knowing, intelligent,must be
(1995).Thornton, 532, 536and voluntary E.g.,to be valid. v. 140State N.H.

A plea notguilty qualifydoes as unless firstintelligent the defendant
receives “real notice of of charge against Bousleythe true nature the him.”

States, (1998) omitted).614,v. United 523 (quotationsU.S. 618 For a plea
intelligent,to be knowing, voluntary,and the defendant must understand

the pleads Thornton,essential elements of the crime to guilty.which he
140N.H. at 537.

partyWhich the of proofbears burden when a defendant
challenges knowledgethe or of his plea dependsvolition theupon
procedural posture appeal. Zankowski, 294,of the State v. 140 N.H. 296
(1995). If the directly conviction,defendant attacks Supremehis then the

243,Court’s in Boykin,decision 395 U.S. at requires an affirmative
showing on the that herecord entered his guilty plea knowingly,
intelligently, voluntarily. MacAskill, 405,and v.Richard 129 N.H. 407
(1987).“Without a record inquiryof the trial court’s into voluntarythe and
knowing decision,character of a defendant’s acceptance pleaof his will be

plain attack,treated In however,as error.” Id. a collateral a defendant’s
inadequate not, more,claim of an in Boykinrecord violation of is without

review,trigger record,sufficient to proof alone,and of a silent is
Zankowski,insufficient to require reversal. 140 at 296.N.H. To

successfully attack,mount a collateral defendant“[t]he must describe the
specific inmanner which the in involuntarywaiver was fact or without

andunderstanding, gomust at least forward with evidence sufficient to
specificindicate that his presents genuine adjudication.”claim a forissue

burden,Id. If the defendant meets the initial then the compliancerecord’s
with Boykin partydetermines which thereafter proof.bears the burden of
Richard, 129 N.H. at 408. If the face of the record thatindicates the trial
court affirmatively inquired into the knowledge and ofvolition the

plea,defendant’s then the defendant will bear the “toburden demonstrate
by clear and convincing evidence that the trial wrongcourt was and that

pleahis was either involuntary or for the reason heunknowing specifically
hand,claims.”Id. On the other

there no inadequate[i]f is record or an record of the trial court’s
intoenquiries the defendant’s volition knowledge,and the burden

onrests the State to to therespond bydefendant’s claim
demonstrating ato clear and convincing degree pleathat the was
voluntary or inknowing respect specificallythe challenged.

(citations omitted).Id.
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attack,motion to vacate was a collateral he boreBecause Arsenault’s
manner in which the waiver wasspecificthe initial burden to “describe the

goin and to “at least forwardinvoluntary understanding”fact or without
that claim aspecific presented]with evidence sufficient to indicate his

Zankowski, 140 N.H. at 296. In his motiongenuine adjudication.”issue for
vacate,to that he not of thearguedArsenault did understand the elements

him,charged against stating regardingoffense that his information the
not,did atplea only prosecutor anycame from the and that Arsenault

time, by anyone.have of of to himany the elements the offense described
that,He further at time plea, twentystated the he entered his he was

years age,of had minimum noschooling, legaland had consulted with
Thus,to inrepresentative prior appearing day.court that Arsenault

in understanding.described the manner which his waiver lacked
vacate,At hearingthe 2005 on Arsenault’s motion to the trial court

allowed Arsenault to iffurther comment on his motion he wished. Both
Arsenault and the State legal arguments hearing.made at the From a
review of the it is thattranscript, partiesclear the and the court treated

inallegedthe facts Arsenault’s pleading purposesas “evidence” for of
satisfying requirementthe that the godefendant “at least forward with
evidence sufficient to indicate that his claim aspecific presented] genuine

adjudication.”issue for Id. inNeither the trial court nor in this court has
that,the objectedState to that treatment. We note for a defendant to

satisfy forward,his initial goingburden of he persuadeneed not the trial
court of his argument. His burden is to “describe inspecificthe manner
which the in involuntarywaiver was fact or understanding”without and to
“at least go forward with evidence sufficient to specificindicate that his

presented]claim a genuine adjudication.”issue for Id. Accordingly, under
case,the circumstances of this we conclude that Arsenault satisfied his

initial burden.

The next instep analysisthe to determineis whether the record
complies with Boykin. The State thatconcedes the trial court did not
advise Arsenault of Further,the essential elements of the charged offense.
our review of the record reveals no indication that trialthe court
affirmatively inquired into the knowledge and volition of the defendant’s

Inplea. colloquy,the the trial court told Arsenault that he was entitled to
trial,pleawithdraw his and have a that the division of motor vehicles could

impose additional administrative andpenalties, penaltieswhat would
accompany court, however,a DWIsubsequent violation. The trial did not
discuss the elements of chargedthe offense or the nature of that charge.
Accordingly, the burden rests on the State to demonstrate to a clear and
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or inconvincing degree plea voluntary knowing respectthat the was the
Richard, 129 at 408.specifically challenged. N.H.

pleathat the wasaddressingBefore whether the State demonstrated
voluntary, opportunityand we take this to remind theknowing, intelligent

aconstitutionally requiredtrial courts that a is when defendantcolloquy
trial,only rightthe defendant forfeits not the to butpleads guilty because

right againstconfront accusers as well as the self-­rightalso the to
(2003).Foote, 323, Boykin,incrimination. v. 149 N.H. 325 “Under theState

trial is to canvass the matter with the accused to make surejudge required
of itsunderstanding pleahas a full of what the connotes andhe

(1977)433,Desbiens, 117 435 and(quotationsState v. N.H.consequences.”
omitted). especially vigilantcitation A trial court must be to ensure the

voluntary pleaand nature of the defendant’s when he is notknowing
(Ind.877, 880 1973);State,by counsel. Chandler v. 300 N.E.2drepresented

(Iowa 1970).131, 133Mehuys,v. 172N.W.2dState

plea knowing,To its contention that Arsenault’s wassupport
trial couldintelligent voluntary, arguesand the State first that the court

of of the offenseassume that Arsenault was aware the essential elements
Thornton,holdingThe State of our in 140 N.H. atcharged. quotes part

537, stated, the ... the court need not“During plea colloquyin which we
each of the crime.”inquire whether the defendant understands element

however,of our whichholding,The State’s brief omits the next sentence
may routinely explainstates: “The court assume that counsel thedefense

giveof in sufficient detail to the accused notice of whatnature the offense
added).Thornton, (emphasisto admit.” 140 N.H. at 537beinghe is asked

Thornton,in represented byUnlike the defendant Arsenault was not
Further, in Thornton contained otherguilty plea.counsel at his the record

considered, argumentevidence that the trial court such as the defendant’s
hearing uponat a that focused the elements of the offense. There wasprior

in Thornton didAccordingly,no additional evidence the instant case.such
in case to that Arsenaultnot entitle the trial court the instant assume

of the offense.chargedunderstood each element

complaintthat a defendant’s of a atargues receiptThe State next
is, itself,in of to inform himany prior plea colloquy adequatetime to a and

charged byof the elements and nature of the offense. The cases cited the
Rather, that,these cases hold if a trialsupport argument.State do not its

plea,an aloud in court in with aopen conjunctioncourt reads indictment
notifyto a defendant of the nature of thereadingsuch a is sufficient

competent acknowledgmentthe defendant’scharge coupledwhen with
v. 420charge. Delgado-Hernandez,that he understands the United States
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(1st16, (6th2005); Webb,F.3d 26 373,Cir. United v. 403States F.3d 379
2005). case,Cir. In the instant the trial court did complaintnot read the

Thus,aloud in court. bythe cases cited supportthe State do not its
argument.

The State further argues that Arsenault’s signing of the
acknowledgment and waiver of rights form was sufficient to allow the trial
court to assume that Arsenault understood the elements of the offense
charged. The State concedes that the trial explaincourt did not the
elements to Arsenault and that he did not lawyer.have a It is clear from

that,the record despite the trial judge’s certification on the form that he
conducted an examination of that,Arsenault concerning plea,the and

examination,based upon the Arsenault understood the nature of the
charge and the elements of charged him,the offense against there is

innothing the record to demonstrate that this examination took place. The
form itself specifically requires that the trial court conduct such an

Therefore,examination. positionthe State’s that Arsenault’s execution of
the form was sufficient to allow the trial court to assume that he
understood the elements of the offense is not supported by any case cited
by the State and faciallyis inconsistent with the form itself.

We conclude that the State has failed to demonstrate by clear and
convincing evidence that pleaArsenault’s was knowing, intelligent and

involuntary the respect Richard,specifically challenged. 129 N.H. at 408.
Acceptance of pleathe thus violated processArsenault’s due rights
guaranteed by the Fourteenth Amendment to the United States
Constitution. Boykin, 395 U.S. at 243.

II. Harmless Error

The finally that,State argues ifeven the pleadefendant’s was not
intelligently made,and voluntarily such error was beyondharmless a
reasonable doubt because the defendant would still pledhave ifguilty he
had understood all elements of the charged offense.

Assuming without deciding that the harmless error standard applies to
case,the instant we are not persuaded. The State bears the burden of

proving that the error did not affect the outcome of the proceeding. State
(2003).v. Dupont, 70,149 N.H. 75 us,On the record before we conclude

that the State has not met its burden.

Reversed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.


