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that,through non-speculativeestablish forexpert testimony but the
not,genetic counselingDHMC negligence, probablyteam’s more than the

diagnosed,child’s rare chromosomal woulddisorder have been such that
plaintiffsthe would had they theyhave the information claim needed to

pregnancy.determine whether to terminate the
Although DHMC concedes for thispurposes appeal geneticof that the

care,counseling team to expert testimony,failed meet its standard of the
nevertheless, that plaintiffsestablished DHMC informed the of an

possibilityincreased that Hall givewould birth to a child with severe
lightdefects. In of our that requiredconclusion Smith DHMC to disclose

only defects,the increased birthpossibility of we need not address
plaintiffs provided testimonywhether the sufficient linkexpert to DHMC’s

professional negligence to its to diagnose geneticfailure the rare disorder.

Reversed.

Duggan Galway, JJ.,and concurred.
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(Peter Roth, assistantC.L. seniorattorney generalA.Kelly Ayotte,
for the State.orally),on the brief andattorney general,

Manchester, orally, for theWeinstein, on the brief andofBarry S.
defendant.

ofGalway, defendant, was convictedLivingston,DavidJ. The
318-B:26,11(a)318-B:2,1 (2004);RSAdrug, RSApossession of a controlled

(2004).On2005), RSA 265:80possession drugs,of(Supp. and misdemeanor
J.)(O’Neill, denyingin hisCourt erredargues Superiorhe that theappeal,

a search of his motor vehicle.duringto evidence seizedsuppressmotion
We affirm.

facts.followingthe trial court found theevidentiary hearing,After an
truck,20, 2003, bearinga dual-axledrivingOn the defendant wasOctober

302 inplates,License on Route CenterMassachusetts Commercial
Bureau ofConway. Boothby HampshireOfficer Nathan of the New

truck to aHighway stopped performPatrol Enforcement the defendant’s
(2004)266:72-a,to RSA Iinspection pursuantroutine commercial vehicle

(2005). question§49 390 the truck to theBoothby approachedand C.F.R.
to truck constituted a commercialdefendant determine whether the

safety regulations.vehicle under the federal motor carrier
vehicle,Boothby strongAs he smelled a odor ofapproached the burnt

marijuana coming from inside it. He also observed that the defendant’s
eyes appeared Boothby initiallywere bloodshot and he to be nervous.

questionsasked the defendant routine to determine whether the
scopedefendant’s vehicle came within the of the federal motor carrier

not,safety regulations. determining BoothbyAfter that it did told the
that and himmarijuana,defendant he smelled burnt asked whether he had

any in truck onmarijuana person. responded,the or his The defendant
Boothby asked him to consent to a search of the The“No.” vehicle.

refused, not that hestating any options.defendant that he did feel had
Boothby to the defendant that he could refuse to consent to aexplained

search, dog performin which case would have a trained aBoothby canine
vehicle; dog presencesniff search of the of the if the indicated theexterior

narcotics,of the vehicle and for a searchBoothby applywould seize
if by lookingwarrant. The defendant asked the search could be conducted

thatBoothbyinto the vehicle from the outside. indicated he was not
requesting performthe defendant’s consent to that kind of search.

getAt some asked the defendant to out of the truck. Thepoint, Boothby
gave Boothby explainedofficer then a written consent form.the defendant
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the consent form appearedand watched as the defendant to read it. At the
hearing, verballythe defendant testified that he limited the of hisscope
consent to a lasting“reasonable search” “two or three Boothby,minutes.”
however, thattestified the defendant never thatindicated he wanted to
limit the ofscope the search of the vehicle. The defendant signed the
consent form anywithout conditions or limitations.

Boothby conducted a canine search of the interior and exterior of the
vehicle marijuanaand found a burnt incigarette the driver’s side door.
Boothby placedthen the defendant under During subsequentarrest. a

arrest,search Boothbyincident to the discovered a baggie containing
cocaine in the pocket.defendant’s

The defendant moved to the burntsuppress marijuana cigarette and the
conducting evidentiarycocaine. After an athearing which the defendant

testified,Boothbyand the trial court found that Boothby authorityhad the
to conduct a inspectionroutine of the defendant’s pursuantvehicle to RSA

396.9(a).§266:72~a and 49 C.F.R. Concluding that Boothby “testified
credibly,” the trial court also found that the defendant signed a valid

form,consent to search which productwas not the of coercion. The court
denied the motion to suppress marijuana cigarettethe and cocaine.

(1)On appeal, the defendant argues: stopthe of his vehicle was
because it did not fall within the administrative searchunconstitutional

(2)exception requirement nature;to the warrant and inpretextualwas the
(3)search of his consent;vehicle was made without his voluntary and to

vehicle,the extent he gave limited consent to search his Boothby exceeded
scopethe of that consent. I,The defendant invoked protectionsthe of Part

Article 19 of the State Constitution and the Fourth and Fourteenth
Amendments to the United States Constitution.

novo,“Our review of superiorthe court’s order is de except anyas to
controlling facts determined at the superior court level in the first
instance. We defer to the trial court’s credibilitydeterminations of unless
no personreasonable could have come to the same conclusion after

(2001)weighing Hammell, 313,the testimony.” State v. 147 N.H. 317
omitted).(quotations and citations We first address the issues under the

State Constitution and opinionscite federal for guidance only. State v.
(1983).Ball, 226, 231-33124N.H.

I. theLegality Stopof

A warrantless search is per se unreasonable and invalid unless it
comes recognizedwithin one of the exceptions to the warrant requirement.

(2001).304,v. Seavey,State 147 N.H. 306 One such exception is the
Plante, (1991).585,administrative search v.exception. State 134 N.H. 588

(1)A warrantless administrative search is reasonable if: there is a
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schemeregulatoryinterest that informs thegovernment“substantial
(2)made”; inspection isis the warrantlessinspectionto which thepursuant

(3) ofscheme; implementationand thenecessary regulatoryto further the
constitutionally adequateprovides astatutory inspection programthe

(1989)148,Turmelle,v. 132 N.H. 153substitute for a warrant. State
691,(citations omitted); Burger,York v. 482 U.S.see Newquotationsand

(1987).702-03
(2004) to266:72-a, safety authorityofgrantsI the commissionerRSA

safety regulationsmotorof the federal carrieradopt “the current version
HighwayFederalDepartment Transportation,U.S. ofpromulgated by the

inAdministration, Safety, contained 49 C.F.R.Bureau of Motor Carrier
107, 382, authorizesafety regulations385-397.”The federal motor carrier

49of commercial motor vehicles. Seeagents perform inspectionsto routine
396.9(a).§ a “commercial motor vehicle”regulationsC.F.R. These define

as, in pertinent part:

inhighwayor towed motor vehicle used on aany self-propelled
transport propertyto or whenpassengersinterstate commerce

the vehicle

(1) orgross weight rating grossHas a vehicle combination
weight rating, gross weight grossor vehicle or combination

(10,001 more,4,536weight, kg pounds)of or whichever is
____greater

(2005).§49 C.F.R. 390.5
Here, not disputethe defendant does that a routine commercial motor

ifinspection, properly pursuant applicablevehicle conducted to the federal
carrier safety regulations,motor constitutes a reasonable administrative

search. Nor dispute Boothby authoritydoes he that had the to conduct a
inspection pursuantroutine commercial motor vehicle to the federal motor

Rather,carrier safety regulations. arguesthe defendant that when
vehicle,Boothby authoritythe defendant’s he hisstopped exceeded

and,weight requirement,because the vehicle was under the minimum
therefore, addition,Inwas not a commercial motor vehicle. the defendant

that his andBoothby authority by continuingcontends exceeded to detain
learning thatquestion the defendant after his vehicle was not a commercial

motor disagree.vehicle. We
vehicle,Boothby stoppedtestified that when he the defendant’s he

reasonably believed that it was a commercial motor vehicle for the
purposes safety regulations.of the federal motor carrier He also testified

(1) driving bearingthat: the defendant was a truck Massachusetts license
(2)vehicle;plates designating it as a commercial and he estimated the
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weightvehicle’s as “inbeing the of’ballpark weightthe minimum
10,001requirement addition,of Inpounds. Boothby observed that the

truck,defendant’s vehicle was a dump“heavier” with a large wooden
structure, which is forprimarily used commercial wood chipping, over the

of truck.bed the The trial court found Boothby’s testimony to be credible.
uponBased the trial court’s findings, we conclude that Boothby’s stop of

the vehicle was withinreasonable and fell the ofscope the administrative
exception.search

way officer,There is no reasonable for an who is stopping a
suspected commercial motor vehicle for purposethe of aconducting

inspection,routine to know the exact weight of that priorvehicle to
obtaining that information from either the driver or the vehicle

Thus,registration. officer,when an based upon observations and
circumstances, reasonably believes that a vehicle falls within weightthe
requirements of the federal safety regulations,motor carrier a stop of the
vehicle is valid to determine it qualifieswhether as a commercial motor

context,vehicle pertinent regulations.under the In this the defendant
urges narrowly 266:72-a, I,us to §construe RSA 49and C.F.R. 390 and

any stoprule that aof motor vehicle under minimumthe weight
requirement is aunreasonable as matter of law. We decline to do so. Such
a conclusionwould underlyingundermine the of thepurpose federal motor
carrier safety regulations, promotewhich is to safety.motor carrier

Having concluded that the initial ofstop the defendant’s vehicle
was valid under the administrative search exception to the warrant
requirement, we next consider Boothbywhether exceeded the scope of his
authority questionedwhen he the defendant after learning the vehicle was
not a commercial motor vehicle. The arguesdefendant that as soon as
Boothby ascertained that his qualifyvehicle did not as a commercial motor
vehicle, Boothby lacked authority to further himquestion under the

lawful,administrative search Aexception. temporary however,detention is
“if the anpolice have articulable suspicion personthat the detained has

or iscommitted about to commit a crime.” McKinnon-Andrews,State v.
(2004)19,151 22 omitted);N.H. (quotations and citations see Terry v.

Ohio, (1968).1,392 U.S. 21 Reasonable suspicionarticulable refers to
suspicion specific,based articulableupon togetherfacts taken with rational

(2001).746,inferences from Hight,those facts. State v. 146 N.H. 748 To be
constitutional, a Terry stop carefullymust be underlyingtailored to its
justification and must temporary, lastingbe no than islonger necessary.
McKinnon-Andrews, 151 N.H. at 23.
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vehicle, hethe defendant’scase, approachedBoothbyIn asthis
Boothbyit.from insidemarijuana comingofstrong odor burntsmelled a

hadbe nervous andappeared tothat the defendantalso observed
testimonyBoothby’sthatfindingtrial court’seyes. Given thebloodshot

that thesuspicionarticulablecredible, he had reasonablewe hold thatwas
be, activity whenbeen, in criminalengagedabout tohad or wasdefendant

thebegan conversing withthe vehicle andBoothby initially approached
articulable(explaining146 N.H. at 748 reasonableHight,defendant. See
under theauthority to detain the defendantBoothby’sWhilesuspicion).

he looked at the vehicleended whenexceptionadministrative search
vehicle,not a commercialthat the vehicle wasand ascertainedregistration

to detain theBoothby suspicionhad reasonablewe conclude that
in hismarijuanaofregarding presencehim thequestiondefendant and

vehicle.
no than thegreater protectionConstitution affordsBecause the Federal

Turmel, 377,areas, 150 382in see v. N.H.State Constitution these State
20-21,(2003); the same result under the392 U.S. at we reachTerry,

Constitution.Constitution as we do under the StateFederal

II. Voluntariness the Consentof

was madeargues that the search of his vehicleThe defendant next
by Boothby’swas intimidatedvoluntarywithout his consent. He asserts he

actions, Boothby’s requestthe ofand and confused as to naturequestions
search.for a

recognizedof and coercion is avoluntary“A consent free duress
v.probablefor a and cause.” Stateexception to the need both warrant

(2004).Watson, 537, proving,151 540 The State bears the burden ofN.H.
free,evidence, knowingthat the consent wasby preponderancea of the

questionof consent is a of factvoluntary.and Id. The voluntariness the
Id,.;of the circumstances. State v.by examining totalitydetermined the

(2004).Johnston, 448, 453 disturb the trial court’s factual150 N.H. We will
clearlyif the record or arefindings only they unsupported byare

McKinnon-Andrews, 22. Our of the trialerroneous. 151 N.H. at review
conclusions, however, de novo.Id.legalcourt’s is
Prevost, (1997),In v. 141 N.H. 647 we addressed the voluntarinessState

to her vehicle in circumstances similar to theof a driver’s consent search
case, stoppedIn that a the vehicle andpoliceinstant case. officer

ofgetto out of the car. Id. at 649. Once outside theinstructed the driver
vehicle, butinitiallythe driver consented to a search of her vehicle

tothe officer as he read the consentsubsequently interrupted police
attorney.form and an Id. The officer then informed herrequestedsearch
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policethat the goingwere to thetow vehicle and forapply a search
warrant. Id. After being told that she could not leave because they were

towed,going to have her car the driver asigned written consent to search
her vehicle. Id.

recognizedWe that the trial court reasonably found that policethe
officer’s testimony supported the conclusion that .appeared“[the driver]

scared,neither upset, nor intimidated during the police stop.” Id. at 650.
We concluded policethat the officer’s statement regarding having the
vehicle towed was “explanatory rather than coercive in nature” and the
trial court reasonably found questionsthat the driver’s and reservations

resolved,satisfactorilywere inresulting a voluntarily signed consent form.
Id.

Patch,inSimilarly, (1997),State v. 142 N.H. 453 the defendant initially
Patch,refused to consent to a search of his vehicle. 142 N.H. at 454.

However, after the police officers “informed the defendant that they knew
trunk,”inwhat was the opened trunk,the defendant the removed a bag of

marijuana, gave police officers,it to the and then consented to a search of
the rest of the vehicle. Id. at police458. The officers then asked the
defendant if he would accompany them to marijuanarecover that was
stored at another residence. Id. at 454. The defendant asked what would
occur if he complydid not and policethe officer told him theythat would
contact the homeowner at work and obtain a search warrant. Id. at 454-55.

We affirmed the trial court’s determination that the defendant
voluntarily consented to both the search of his vehicle and the search of
the other residence. Id. at 458-59. Informing a defendant of viable
alternatives to a consent search necessarily“does not vitiate consent.” Id.
at 459. Additionally, “prior refusal does not necessarily invalidate a

(citationsubsequent omitted).involuntary.”consent as Id. Thus, based
upon circumstances,the totality of the we affirmed the trial court’s finding
that there was no suggestion intimidation, coercion,of or other unlawful

(1)police action. Id. at 458.We noted that: it was the extent of the officer’s
knowledge that caused the defendant to change positionhis regarding the

(2)search of vehicle;the trunk of the and policethe explanationofficer’s
theythat would contact the homeowner at work and obtain a search

warrant for the residence was a “realistic alternative available to [the
police].”Id. at 459.

Here, the trial court found that the State met its burden of proving that
free,the defendant’s consent was knowing, and voluntary. At the hearing,

Boothby testified that after the defendant denied having any marijuana in
the truck or upon person,his he asked the defendant for consent to search

Boothby (thethe vehicle. no,testified that the defendant “said that he
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he didwhatWhen askeddefendant) any options.”hadthat hedidn’t feel
next, Boothby stated:

defendant)(the that heoptions,havedidexplainedI that he
odor caninedetectiondrugI had aandcould refuse the search

aconductingdog, meaningIIf ran themyin cruiser.dog with me
hedog, andwith theof his vehiclethe exteriorsearch of

trained, Ithenhe had beenof narcotic asto the odorresponded
for a search warrant.applyingthe vehicle andseizingbewould

that wereitemsmoved somethe defendantthatBoothby then testified
look“justhe couldBoothby whetherand askedthe vehiclelocated inside

declined, theaskedBoothbystanding.”was[Boothby]from where
him a writtengavevehicle, thenand the defendantto exit thedefendant

reliedcredibly. It alsotestifiedBoothbythattrial court foundconsent. The
form, anda consentthe defendantBoothby “gavethatthe factupon

it.” Thereadingif he werethe form aseyes followthe defendant’swatched
limitations orwithoutpresented,form assigned the consentdefendant

thewhetherdid not recallBoothbythatrecognizingWhileconditions.
with thepresentedwasat the time hewearing glassesdefendant was
that theundisputed“it isform, found thatthe trial courtconsent

or that he wasthe formdid not understandnot indicate hedefendant did
it.”difficulty readinghaving

trial court’scase, thesupportsthe recordIn instantthe
circumstances, that theof thedetermination, totalitytheuponbased

wasinitial refusalThe defendant’svoluntary.consent wasdefendant’s
had nothat hethoughtthat heindicatingaccompanied by a statement

theboth informedBoothby’s responseto him.availableoptionsother
a of theto consent to searchto refusethat he could continuedefendant

ensuethat wouldproceduresalternativeas theexplainedvehicle as well
Therefore, to his ownresponseindothe defendant choose to so.should

to consent to a searchthat his refusalwas informedinquiry, the defendant
exterior,of vehicle’sin sniff search thewould result a canineof his vehicle

to searchfor a warrantwhich, Boothby applyingif would lead topositive,
thatPrevost, court concludedThus, to the trialsimilarthe vehicle.

Prevost, 141coercive. Seerather thanBoothby’s response explanatorywas
650;Patch, 142 at 459.N.H.N.H. at

Prevost, wasFurthermore, in the defendantto the driversimilar
form wasconsent to searchbefore the writtento exit the vehicleasked

As ingiven.vehicle wasto search thesignedand before consentreviewed
exit from thePrevost, the defendant’scannot conclude that eitherwe

consent assubsequenthisrefusal invalidatedpriorvehicle or his
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Prevost, 649; Patch,141 142involuntary. N.H. at see N.H. at 459.
Moreover, Patch,triallike court in the trial in this case thethe court found
police testimony to more theofficer’s be credible than defendant’s

Patch, 142testimony. N.H. 458. to trialSee at We defer the court’s
credibilitydetermination no personon unless reasonable could have come

Here,to the same conclusion after theweighing testimony. the record
Hammell,supports the trial court’s 147 at 317.finding. See N.H.

Thus, that supportswe conclude the record the trial court’s thatfinding
the freely, knowingly, voluntarily givendefendant’s consent was and based
upon McKinnon-Andrews,totalitythe of the circumstances. See 151 N.H.
at 22. Because Federal Constitution affords greater protectionthe no than

areas, 650;in Prevost,the State see 141Constitution these N.H. at
(1973)Bustamonte, 218,Schneckloth v. 412 227 (holdingU.S. that consent

must be freely voluntarily given),and we reach the same result under the
Federal as we do theConstitution under State Constitution.

TheIII. the ConsentScope of

arguesThe defendant that tohis consent search the vehicle was subject
limitations,to specific and that the search was invalid because it exceeded

the scope of his consent. We disagree.
Boothby that anytestified the defendant did not orplace limitations

conditions, inverbally writing,either or on his toconsent search the
vehicle. No inappearsuch limitations the written formconsent that was
signed by the defendant. While the defendant to the contrary,testified we
defer to the trial court’s ofdetermination Because acredibility. reasonable

could come toperson have the conclusion as the trialsame did court after
Hammell, 317,weighing testimony,the 147 N.H. at willwe not disturb the

trial court’s that the did notfinding scopedefendant limit the of the search
of his vehicle.

To determine whether a has the scopesearch exceeded of the
permission granted, we ask under the surroundingwhether circumstances

search,the it objectivelywas reasonable for the officers conducting the
search to thatbelieve the defendant had to it. v.consented State
Szczerbiak, 352, (2002).148 N.H. 357 Where the trial court found that the

search,defendant limit scopedid not the of the that awe hold reasonable
Boothbywould thatperson determine did not the ofscopeexceed the

grantedconsent theby defendant.
Because the greaterFederal Constitution offers no thanprotection does

search,the State with torespect scopeConstitution the of a consent see
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248, (1991), reach the same resultJimeno, 251 weid.; v. 500 U.S.Florida
the Constitution.under Federal

Affirmed.

J.,J., Duggan,Dalianis, concurred; dissented.Broderick, C.J., and

trial court’sI affirm theDuggan, J., dissenting. agree that we should
didthat the defendantthe truck was andjustifiedthe ofruling stopthat

However, I thereversewouldscopelimit of the consensual search.not the
voluntary.consent wasruling that the defendant’strial court’s

hehearing that assuppressionat theBoothby testifiedOfficer
andtruck, his down Officerputthe windowthe defendantapproached
from insidecomingmarijuanaa odor of burntBoothby strong“could smell

eyesandnervous hisHe that the defendant “wasthe vehicle.” observedof
questions toasked the defendantBoothbyOfficer firstwere bloodshot.”

safetycarrierthe motorvehicle was within federalwhether thedetermine
working for andwho he wasHe asked the defendantregulations. also

thatanswered he wascompensated. The defendantbeinghe waswhether
aconstructingin concretecampat Brownfieldworking familyhis hisfor

slab.
marijuana, andtold that he smelledBoothby then the defendantOfficer

person.on Theany in the truck or hismarijuanahim if he hadasked
said, “[N]o.”“a and thenat first with blank stare”respondeddefendant

The defendantfor to search the vehicle.Boothby asked consentOfficer
options.”hadsaid, “[N]o,” any“that he didn’t feel that hebut indicated

he could refusethat he have thatBoothby “explained options,Officer did
that, if defendant refused theBoothby explainedOfficer thethe search.”

insearch, dog [his]canine withdrug [him]officer “had a detection odorthe
ofdog, meaning conducting a search of the exteriorIf ran the[he]cruiser.

to odor narcotic as hedog, and he the ofrespondedvehicle with the[the]
trained, the vehicle andBoothby] seizingwould be[Officerhad been then

a search warrant.”applying for
theprocedure,searchBoothby explainedAs Officer this canine

want the search to be“very anxious” and seemed toappeareddefendant
thingsother that werejacketsthen “moved andThe defendant somebrief.

Boothby] justif could look fromand asked [Officer [he]inside the vehicle
notstanding.” Boothby “acceptableOfficer stated that waswhere was[he]

to [him].”
out of thegetthe toBoothbyAt Officer asked defendantpoint,some

cruiser,Outside, the in front of the Officerbehind truck andtruck.
theBoothby explainedconsentBoothby the defendant a form. Officergave

bottom,” toasking“what search”top including was]to“[f]rom [heform
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and “that not givedefendant] have to consent.” The[the [did] [him]
defendant, “nervous,” form it.appearing signedread the and

BoothbyOfficer forthen called another officer to him. After theassist
arrived, truck,other officer Officer Boothby searched the found the

marijuana and arrested the defendant for Intransporting drugs. the
pocket, baggie containingdefendant’s he found a cocaine.

voluntary recognizedA is a toexception requirementconsent the for
Watson, 537,aeither warrant or cause. v. N.H. 540probable State 151

(2004). rather,was,in voluntaryWhether the consent was fact or the
coercion,product of orexpress implied, questionis a of fact to be

McGann,v.totalitydetermined from the of the State 124circumstances.
101, 105-06(1983).N.H. The burden is on the to proveState voluntariness

Watson,by “Moreover,a of the 151 540.preponderance evidence. N.H. at
Pinder,asubmission to search does not constitute v.consent.” State 126

(1985).220, 224 findingN.H. We will disturb the trial court’s of ifconsent it
Watson,is supported bynot the record. 151N.H. at 540.

Patch, 453, (1997),In v.State 142 N.H. 459 the defendant “asked the
theywhat do if heofficers would refused to thecooperate, [and officers]

theytold him that for searchapplywould a warrant.” We said that
“[informing the of viable ... necessarilydefendant alternatives does not

Thus,vitiate consent.” Id. at 459. did “[i]nformingPatch not hold that the
defendant of viable is acceptable practice,alternatives” an police but

practicerather held that the not necessarily“does vitiate consent.” Id.
recognizedOther courts have that telling the defendant that his refusal

to consent to search ina will result a canine search of carthe is a critical
infactor considering any subsequentwhether Ininvoluntary.consent is

(Mo.823, 1999),State v. Woolfolk, 3 S.W.3d 832 Ct. App. where the
“repeatedlydefendant indicated he did want the troopernot to search [his]

car, trooper] required to out hisget[the [the defendant] of car and told
search,him he had two ... he could eitheroptions: allow the or he could

wait tofor the canine unit search.” The held that “allegedcourt his consent
to car merely authority.”search his was a submission to lawful Id.

(Fla.State, 696,Similarly, in v. 1994),Rouse 643 So. 2d 698 Ct. App.Dist.
the acknowledged [couldcourt that “it benot] [thesaid that defendant]
voluntarily consented to be searched under circumstances in which the

onlyconsent occurred after the defendant was advised that the K-9 unit
be to State,would called conduct a sniff check.” See also v.Monroe 578 So.

(Fla.847, 1991) (defendant’s2d App.848-49 Dist. Ct. written consent was
not voluntary policewhere the “threatened to call a unitcanine and stated

they trunk”);that untilstay theywould there were able to search the State
(Fla. 1981) (defendant’sLanxon, 1194, 1194-95v. 393 So. 2d App.Dist. Ct.

voluntaryconsent was not approachedwhere officer defendant at an
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luggage,a of herand, consent to searchrefused toairport when defendant
and[her]Unit at destinationa Narcoticstold he would “contacther

(quotationluggage”dog [her]sniffthat a narcotics detectionrequest
omitted)).

Here, the defendantsolely by Patch.governedthus notThis case is
a search wouldthe indicated thatonlyto after officersubmitted a search

to The officerrefusal consent.regardless of the defendant’sbe conducted
theauthority,had withoutthat he theeffectively told the defendant

the truck andconsent, then seizeconduct a canine sniff anddefendant’s to
beyond merely providingThe officer wentpursuantit to a warrant.search

wouldrefusal to consentclear that the defendant’smakinginformation to
in an assertionsearch face of suchSubmission to a thenot be honored.

voluntary consent.does not constitute
form, theMoreover, the consentsignedthe time the defendantby

Watson,In 151get out of the truck.had the defendant toofficer asked
situations,“that, the fact that540-41, [a]inrecognizedwe someN.H. at

ofheavily findinga validmay weigh againstis in custodydefendant
ofsituation, out thegettingIn the defendantparticularconsent.” this

detentionmessage the thetruck communicated a clear to defendant —that
necessary for a to be conducted. Seelongwould continue as as search

therefore,facts, of theMonroe, On the detention578 So. 2d at 848. these
against finding voluntarya of consent.weighs heavilydefendant

to the searchthe initial refusal to consentFinally, while defendant’s
consent,alone, v.not, see Statestanding subsequentdoes invalidate his

(1990), in249, theGreen, carry weight259 more133 N.H. it should
reference.analysis passinghis consent than a mereof the voluntariness of
importantrecognized “an initial refusal is anAt least one court has that
People v.subsequent voluntary.”in a consent isassessingfactor whether

(Ill. 1992).953,Cardenas, an initialApp. Making604 N.E.2d 956 Ct.
law“important” regardingis with the settled custodialrefusal consistent

There, in to cut offperson custody optionif a “exercises hisinterrogation.
the toscrupulously suspect’smust honor desirequestioning, policethe

(1992),Laurie, 438, and,442silent,” “[i]fv. 135 theremain State N.H.
attorney, interrogation must ceaseindividual states that he wants an the

(2003)608,Plch,is 149 613attorney present.”until an State v. N.H.
omitted). here, initial toSimilarly, the defendant’s refusal(quotation

assessingingiven significant weightconsent to should thethe search be
subsequentof his consent.voluntariness

right toit is the here advised the of hisWhile that officer defendanttrue
form,signedto and a consent these facts arerefuse consent the defendant

to the in the circumstances.implicit “[T]heinsufficient overcome coercion
signed dispositivefact a consent form is not whenthat written was
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signature bycircumstances show that the was obtained coercion.”
Cardenas, 604 at ByN.E.2d 956. the time the form was signed, the

notonly signingdefendant could conclude that was not a viable alternative.
thus,inevitability given totalityThe of the search was obvious and the of

circumstances, voluntary.the the was notconsent
Prevost, (1997).majority upon There,The relies State v. 141 647N.H.

in physicalafter the defendant was involved a confrontation with his
former probation/parole pursued by police,officer and then local the

inplaced custody police soughtdefendant was and the to search the
However,in had a atpassenger.vehicle which he been Id. 648-49. prior to

vehicle,obtaining tothe driver’s consent search the the police “explained
[they]to that togoing[the driver] were tow her and for aapplyvehicle

search warrant.” Id. at 649. analysis,Without discussion orany we
affirmed trial policethe court’s conclusion that the officer’s “statement
about having explanatorythe car towed was inrather than coercive
nature.” Id. at 650.

Moreover, although Prevost shares some facts similar presentto those
case,in this there inexist additional facts each case that distinguish the
Prevost,Intwo. the officers thetestified that driver neither“appeared

scared, upset, duringnor intimidated police stop”the and “did not
in signing “shortly”hesitate” the consent form questionsafter “her and

[hadreservations satisfactorily bybeen] resolved” the officer’s explanation
649, Here,of the a however,alternative to consent search. Id. at 650. the

that, vehicle,officer testified when he approached the defendant’s the
appeareddefendant He“nervous.” also testified that the defendant

appeared “very duringanxious” the course of the encounter and was
given Furthermore,“nervous” when the consent form. the officer’s

testimony encounter,throughoutwas that and fullythe even after he
explained search,to the defendant the toalternative a consent the
defendant in givinghesitated his consent. When Officer Boothby inquired

presenceabout the marijuana, respondedof the defendant with “a blank
stare.” After Officer toldBoothby the defendant that his refusal to consent

car,to a search would inresult a canine search of the the defendant asked
if the search could by simply lookingbe conducted in from the outside of

vehicle,the after elapsedwhich some time and the officer asked the
vehicle, then, vehicle,defendant to exit the and afteronly exiting the the

defendant hisgivingconsidered consent. significantThese distinctions are
in considering totalitythe of the incircumstances this case as
demonstrating that the defendant’s consent was not voluntary.

course, given strongthe odor of burnt ismarijuana,Of it completely
Boothbyunderstandable that persisted seekingOfficer in toconsent

search the truck. The odor of marijuana, while irrelevant to the issue of
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andto detainjustificationconsent, Boothby sufficientgave Officer
States,v. UnitedJohnsongenerallySeedefendant.arrest theprobably

(1985).110, 111-12 The127 N.H.(1948); Whiting,v.10, 13 State333 U.S.
to theany exceptionshowever, applicability ofState, not thearguedhas

consent, to theany exceptionsorother thanrequirement,warrant
rule, admissibility of the evidence.theexclusionary justifyto
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