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U.S. District Court
No. 2005-564

Stephen A. Dillman

v.

Town of Hooksett

22, 2006Argued: February
7, 2006Opinion AprilIssued:

Brown, Gould, P.C., (RichardOlson & of Concord C. Mooney on the
orally),brief and plaintiff.for the

D.Warren Atlas Bedford,and Laurie Engdahl,W. of Massachusetts
(Mr. Atlas brief,and Ms. Engdahl on the and Mr. Atlas orally), and

Merritt, Littleton,Thomas B. brief,of on the for the defendant.

Dalianis, J. Pursuant Supreme 34,to Court Rule the United States
J.)District Court for (Muirhead,the District of HampshireNew certified

following questionthe for our consideration:

Whether, law,under HampshireNew including 273-A,N.H. RSA
an individual public sector union maymember assignedbe his

rightunion’s vacation,under N.H. RSA 542:8 to seek a
confirmation, correction, or modification of an arbitration award

inentered an pursuantconductedarbitration to a collective
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union and histhe member’sagreement betweenbargaining
employer.

negative.in therespondWe
defendant,facts. Thefollowingtheprovidescourt’s orderThe district

(Hooksett), plaintiff,of theemploymentterminated theTown of Hooksett
termination, Dillman24, hisDillman, At the time ofMayon 2002.Stephen

AssociationFirefighterof Hooksett Permanentwas a member the
(the a union forI.A.F.F., Union), served as certified3264 whichLocal

withbargaining agreementThe Union’s collectivefirefighters.Hooksett
it wasspecifically providedthata articlegrievanceHooksett included

542.chapterto of RSAsubject provisionsthe
on of DillmanHooksett behalfgrievancefiled a withThe Union

in with thewas held accordancefollowing termination. Arbitrationhis
in the arbitratorresulting byan awardbargaining agreement,collective

terminating Dillman.forfinding “justthat Hooksett had cause”
court, alleging that thesuperiorinsubsequently broughtDillman suit

(1997) review,to seekRSA 542:8rightshad him its underassignedUnion
Hooksett, aallegingaward.modification, of the arbitrator’sand correction

toto court. It then movedquestion, removed the case federalfederal
thatarguingsubject jurisdiction,for lack of matterdismiss the case

or542:8, directly by anyunder RSA eitherstandingDillman lacked
ofassignto the claimright“[t]hethatassignment. Recognizingpurported

not determined under Newunit to individual has beenbargaininga an
law,” to thisquestionthe court certified the aboveHampshire district

court.
granted byof an award isright judicialto seek review arbitrationThe

542:8, states, in part:relevantRSA which

any party toyear the award is madeanyAt time within one after
court for an orderapply superiorto themaythe arbitration

award, or award forcorrecting modifyingthe theconfirming
fraud,mistake, corruption, orvacatingor the award forplain

arbitrators, groundor theby byor the onpartiesmisconduct the
their powers.that arbitrators have exceededthe

inlegislature expressedthe of asare final of intent theWe the arbiter
Soraghanas a v. Mt. Cranmorethe words of the statute considered whole.

(2005).399, of aResort, languageN.H. 401 We first examine the152Ski
toand, plain ordinary meaningsthe andpossible,where we ascribestatute

find itlight, plainlyId. 542:8 in this weReadingthe words used. RSA
tobeing precondition applyinga to an arbitration is apartythatprovides
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judicialfor a confirming, correcting, vacatingorder modifying, or the
award.arbitration

We Curren,reached a similar conclusion in O’Brien v. 106 252N.H.
(1965), consideringafter plaintiffs represented bywhether a union in

proceedingsarbitration attack thecould arbitration award then-despite
intervene,absence from those proceedings. right plaintiffsThe of such to

said, bywe “was not guaranteed they[RSA since not ‘parties’542:8] were
to the arbitration.” Id. at Though257. we have not been asked to revisit

decades,the matter in the four intervening jurisdictionswe thatnote other
contemplating analogous issues under federal havelabor laws articulated

principle representedthe that an individual employee by a union
“generally standingdoes not have to orchallenge, modify, confirm an
arbitration award employeebecause the not partywas a to the

Inc.,v.Bryant Maryland, 124,arbitration.” Bell Atlantic 288 F.3d 131
(4th 2002); (7thCir. Co., 289,see also Cleveland v. Porca 38 F.3d 296-97

1994);Cir. Inc.,Aloisi v. Lockheed Martin Energy Systems, 321 F.3dcf.
551, (6th 2003).558 Cir. “This rule fromfollows the fact the andthat union

employer,the and not the individual employee, usually onlyare the
Aloisi,to 321signatories the CBA.” at 558.F.3d

An exception this generalto rule exists when the union has breached
duty 131;its of fair representation Bryant,to the F.3demployee. 288 at cf.

O’Brien, 106 N.H. 257 (authority bargainingat of agent subjectis to
fiduciary duty of fair representation, and employeesindividual have the

toright question union performedwhether that induty arbitration
Thus, toproceedings). standing to challengehave an arbitration

to which aproceeding representative union employerand the were the
only anparties, individual employee must claimbring againsta the union

breach ofdutyfor of its fair v.representation. Katir University,Columbia
(2d23, 1994);15 F.3d Aloisi,24-25 Cir. see also 321 atF.3d 558. In the

case,present claim;the plaintiff rather,has made no such in return for a
purported ofassignment the union’s toright judicialseek review of the

decision,arbitrator’s he has inagreed writing to rightsurrender his to
bring a againstclaim the union for breach of dutythe of fair
representation.

The plaintiff argues that assignmentthe Union’s of its rights under RSA
542:8is subject to no orstatutory prohibition.contractual In ofsupport his

op(Second)argument, he (1979),§cites Restatement Contracts 317
which states the that assignmentsrule of rightscontractual validare
unless:

(a) the of right assignee rightsubstitution a of the for the of the
assignor would thematerially change duty obligor,of the or
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byhim hisonimposedor riskmaterially increase the burden
contract,... or

(b) is otherwisebyis statute orassignmentthe forbidden
orpolicy,ofgrounds publiconinoperative

(c) precluded by contract.assignment validlyis

op §317(2).(Second) withoutAssuming,ContractsRestatement
partiesto to arbitrationby RSA 542:8rightsthat the affordeddeciding,

nature, plaintiff’sfind thein we nonethelesscontractualmay be deemed
unpersuasive.argument

foremost, policy considerationsbelieve, publicthatfirst andWe
anjudicial review ofrightof a union’s to seekassignmentthepreclude

chapterRSAemployees.individual Whileaggrievedtoarbitration decision
273-A, NewchapterRSAdisputes,ofgoverns542 the arbitration

Act, thegovernsRelationsHampshire’s EmployeePublic Labor
including theemployees,and theirrelationship employerspublicbetween

bargaining representatives.of exclusivedetermination and certification
harmonious andin 1975 “to foster273-A was enactedchapterRSA

and andemployers employeestheircooperative publicrelations between
orderly uninterruptedandby encouraging theprotect publicto the

490:1;1975, Appealsee HouseLawsgovernment.”ofoperation of
(1996).Subcom., 443, Specifically,445-46141 N.H.Legislative Facilities

peaceof laborlegislative purpose achieving273-A achapterRSA reflects
anpublic employera andbargainingcollective betweenby requiring

Nashuaa unit.representative employees bargainingof all withinexclusive
(1998).Dist., 683,142 687 “Laborv. Nashua School N.H.Teachers Union

singlea voice whenproviding employees withpeace byis enhanced
onthe burden theemployer, by eliminatingtheir andbargaining with

within aemployeesfromfacing conflictingof demands variousemployer
unit.” Id. at 688.single working

to ofphasesextends allunderlying principleWe that the samebelieve
bargainingpursuant to a collectiveproceedingsarbitration initiated
bargainingand an exclusiveagreement public employerbetween a

assign right toPermitting unilaterallyunion to itsrepresentative. a
anagreement tobargainingarbitration under a collectivedemand

discharge dutyfor from its of fairexchangein aemployeeindividual
would, a ofpublic employer delugea torepresentation potentially, subject

variable, perhaps negligible,of andand arbitration demandsgrievances
dealing directlythe ofbring realitymerit. This would with it attendant

multiple representation,individual without collectiveemployeeswith
a resources than anrequiring greater expenditure publicofplausibly
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employer may contemplated during negotiationshave with a union. Such a
materiallyresult could increase upon public employerthe burden a that

has anegotiated agreement goodthe terms of collective inbargaining
faith, theleaving liabilitywhile union insulated from to the itemployees

organizedwas to represent.

that ofplaintiff assignmentThe observes a union’s toright demand
distinguishablearbitration is from assignment right judicialof its to seek

Thoughreview of an arbitrator’s they may rights, theyaward. be discrete
are, nonetheless, process.related to of the samephases Permitting a union

its toassign right judicialto seek ofreview an arbitrator’s decision
pursuant to RSA 542:8 have no lesswould harmful an effect than
permitting conclude,the its toassignment rightof demand arbitration. We
therefore, assignmentthat an as sought bysuch that the plaintiff would

publiccontravene the dual aspolicies, expressed by legislaturethe when
273-A,enacting chapterRSA of fostering cooperativeharmonious and

relations public employersbetween and employees protectingtheir and
public bythe encouraging orderly uninterruptedthe and operation of

government.
Evaluating assignmentthe Union’s itspurported rightsof under RSA

(Second)542:8 plaintiff lightto the in theof Restatement of
317(2),§ plaintiff urges do,Contracts as the tous we conclude that such

assignment above,is invalid. explainedAs we it “materially theincrease[s]
(Second)upon Hooksett,burden or risk imposed” Restatement of

317(2)(a),§CONTRACTS is on“inoperative groundsand of public policy,”
317(2)(b).§id.

Because we that assignmentconclude the rightof a union’s under
confirmation, correction, modification,RSA 542:8 to toapply seek or

anvacation of arbitration anaward to individual isemployee contrary to
public policy bythe legislature enactingarticulated the when the New

Hampshire Employee Act, 273-A,Public Labor Relations chapterRSA we
questionanswer the certified in negative.the

Remanded.

GalwayBroderick, C.J., Duggan, Hicks, JJ.,and and concurred.


