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is, fact, a mentalknowingly.” “Knowingly”in is lessercomplaintsthese
McKean, 147 thisN.H. at 200. It was under“purposely.”state than See

criminalguiltythat the defendant was found oflessened standard
and, such, unfairly prejudiced bywas thethreatening, as the defendant

conclude, therefore, that the trial courttrial court’s decision. We
RSA 631:4 to include a mensby interpretingcommitted reversible error

“knowingly.”rea of

in numbers 04-CR-0780 and 04-CR-0782complaintsThe docket
in“did another fear ofcharge knowingly placethat the defendant

terrorize,” therebyto andbodily injury purposeimminent with the
631:4,1(a) 631:4,1(d). 631:4,1(a),combine elements of RSA and RSA RSA

631:4, 1(d), reaprescribes purposefullike RSA a mens for theplainly
threatening.of criminal We need not determine whether thesecrime

sufficiently charge the defendant with a crime under RSAcomplaints
631:4,1(a) 631:4,1(d), inanalysis inevitablyor RSA as our either case will

Therefore, to docketlead us to the same conclusion that we reach above. as
04-CR-0782, that trial courtnumbers 04-CR-0780 and we conclude the

interpreting RSA 631:4 to include a mensbycommitted reversible error
rea of “knowingly.”

Reversed and remanded.

GalwayBroderick, C.J., Duggan, Hicks, JJ.,and and concurred.
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(Katherinegeneral attorneyA. assistantKelly Ayotte, attorney Cooper,
forgeneral, orally),on the brief and the State.

Concord,Sheehan, by orally,Michael J. of brief and for the defendant.

Dalianis, Horner,defendant, Philip appealsJ. The an order of the
J.)(Nadeau,Superior hearingCourt without a his motion todismissing

a ofsuspend portion his sentence. We affirm.
2000,InfollowingThe record reflects the uncontested facts. theApril

defendant was a onby jury pursuantconvicted five counts of sexual assault
2005).632-A:3, count,to RSA III (Supp. On each the trial court sentenced

the defendant to three-and-one-half to in Allyearsseven the State Prison.
five consecutively,sentences were made to run but the fourth fifthand
sentences vrere suspended.

sentence,On the third the trial court recommended that the defendant
participate in “2program, adding, yearsthe sexual offender Vz of the

mayminimum suspended upon completionbe successful of sexual offender
[program].” sentencingAt the hearing, explained:the trial court

And, Horner, incentive,Mr. as an I alreadyadditional have
youallowed to forpetition suspension uponsentence completion

of program. permits youthe sexual offender The law also to
minimum,petition serving years yourthis Court after four of and

to any portion yourdemonstrate this Court whether of minimum
sentence And I thatmay suspended. though partbe is ofwant—

law, I Ithe want to make it clear on the record that will at least
give ifyou hearing you request.a at that time so

yearsThe defendant served the minimum three-and-one-half on his first
sentence and in 2003.paroledwas to his second sentence October
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29, 2004,Approximately years sentencing, Septemberfour after on the
a for ofSuspend Completiondefendant filed Motion to Time Successful
Program. objected, arguingSexual Offender The State that the defendant

2005),to in of RSA 651:20requested light (Supp.was not entitled the relief
inprovides pertinent part:which

law,ofNotwithstanding any provision except providedI. other as
(c),(a), (b),in subparagraphs imprisonmentand the sentence to

any person may suspended by sentencingof be the court at the
at inimposition anytime of of the sentence or time thereafter

timelyto a to sentence which isresponse petition suspend
in accordance with the limitations set forth below inbrought

(c).(a), (b), andsubparagraphs

(a) Any person prison bringsentenced to state shall not a
petition suspend personto sentence until such has served at

sentence,4 minimumyearsleast or of his whichever is2/3
than 3greater, frequently every yearsand not more

thereafter.

(d) (a), (b),do not meet criteria inPetitions filed which the or
(c) above shall without a hearing.be dismissed

defendant, aargued havingThe State that the received sentence of less
four not to sentenceyears, suspension, despitethan was entitled the

court,byused the court. The trial that itlanguage sentencing noting “[did]
statutory authoritynot to the itsuspend originallyhave the sentence as

could,” motion.suggested it denied the defendant’s
First,raises on he that trialappeal. arguesThe defendant five issues the

conditionally suspendedcourt his third sentence and retained jurisdiction;
thus, years,after the defendant had served four the trial court was

Second,required subsequent suspendto hear his motion to his sentence.
inargueshe that consecutive sentences should be considered thehis

651:20,1(a). Third,in limits inaggregate applying arguesthe time RSA he
against judicial postthat the trial court violated the doctrine ex facto

decisions, himby reinterpreting deny hearing,RSA 651:20 to a and thus
Fourth,process. argues estoppedviolated due he that the State is from

objectthe of his because it did not at the timechallenging legality sentence
Fifth, ifsentencing. argues originalof he that even the sentence was

illegal, byhe is entitled to have it enforced virtue of his detrimental
sentencing.reliance on the trial court’s comments at We address each

in turn.argument
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challenge the trial court’sargumentsdefendant’s first and secondThe
In westatutory interpretation,of RSA 651:20. matters ofinterpretation

in thelegislature expressedare the final arbiter of the intent of the as
(StatePetition v.words of a statute considered as a whole. State N.H.of of

(2005). statute,Fischer), 205, interpreting152 211 In a we first lookN.H.
and, iflanguage possible, languageto the of the statute itself construe that

ordinary meaning.to its and Id. We review a trial court’saccording plain
Director,of de novo. v. Div.interpretation a statute Saviano N.H. of

(2004).Vehicles, 315, 318-19151Motor N.H.
argues conditionally suspendedThe defendant first that the trial court

sentencing, requiredhis third sentence at the time of and thus was to hear
subsequent suspend irrespectivehis motion to that sentence of the time

651:20,1(a). inprovided part uponlimitations in RSA The defendant relies
651:20,1,the in RSA that authorizes the trial court to alanguage suspend

imposition arguessentence “at the time of of the sentence.” The defendant
that, case, sentence,in this at of impositionthe time of the the trial court

ofconditionally suspended years upontwo-and-one-half his third sentence
successful ofcompletion program. Accordingly,the sexual offender he

that inargues jurisdictionthe trial court retained and the time limitations
651:20,1(a)RSA apply.do not

1(a)651:20,The time limitations in RSA andmandatoryare cannot
Fischer,bybe waived the trial court. See 152 N.H. at 213. We have

that, 651:20,1(a):recognized limitations indespite the time RSA

sentence,A court that aconsidering suspendingis defendant’s
notwhich does believe that the defendant deserves an

unconditional suspension,sentence but which thatbelieves
651:20,1(a)]fullwaiting period required by[the time RSA for the

petition unjust,or]defendant to refile a would be stillmay[file
possess procedurally options accomplish goal.correct to its For
example, mighta court issue an in suspendorder which it acts to
a upondefendant’s sentence conditioned the ofoccurrence future
events, such demonstrating goodas the behavior anddefendant
completing treatment education programs.and/or

However,Id. the trial court here did not thesuspend defendant’s sentence
Rather,uponconditioned the occurrence of a future event. the court at

court,opportunitymost created the for the defendant to provereturn to
that he had successfully completed program,the sexual offender and argue

the court suspend yearsthat should two-and-one-half from his minimum
sentence. opportunity suspensionThis to seek of the sentence itsafter
imposition subject mandatory 651:20,1(a),is to the intime limitations RSA
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bycannot be the trial court at of impositionwhich waived the time the of
the sentence. id. thereject argument.See We thus defendant’s first

where, here,The next arguesdefendant that as a defendant is sentenced
sentences, 651:20,1(a)“minimumto consecutive the sentence” under RSA

by aggregatingshould be calculated the minimum sentences for each
is,consecutive sentence. He contends that his minimum sentence

accordingly, years,three times three-and-one-half or ten-and-one-half
1(a)Therefore, 651:20,years. he that RSA himargues authorizes to

courtpetition suspendedthe for a sentence after he has served two-thirds
years,of ten and or years.one-half seven

651:20, 1(a),disputesThe State the of RSAinterpretationdefendant’s
arguing that each minimum sentence must be andseparately,considered
that, accordingly, yearsthe defendant must serve at least four or twor-

sentences,minimumthirds of the of each of his minimum whichever is
cangreater, petition suspension agree.before he for of that sentence. We

whole,Reviewing chapterRSA 651 as a we are confident that the
plainly unambiguously punishmentword “sentence” and denotes the

inprescribed by singlea court relation to a conviction on a offense. See
(1996)(“The651:1,1RSA of thisprovisions chapter govern sentencingthe

(1996)added));every offense____” (emphasis see also RSA 651:15for
(‘Whenever the imprisonmentsentence for an offense is to be for a
maximum year,of more than one the sentence shall be served in the state

added)). conclude, therefore, 651:20,1(a)prison.” (emphasis We that RSA
permits an inmate serving multiple, consecutive sentences to abring
petition suspendto an individual sentence atserving yearsafter least four

sentence,or two-thirds of the minimum term of that greater.whichever is
case,In the instant two-thirds of the minimum of each individual

approximately yearssentence is two and five months. Accordingly, under
651:20,1(a),RSA yearsthe defendant must serve at least four of a single

becomingsentence before toeligible suspend the remainder of that
sentence.

651:20,1(a)interpretationThe defendant asserts that the State’s of RSA
unfairly prejudices inmates such as himself. To illustrate this alleged
prejudice, hypothesizes prisoners, servinghe the situations of two one a
single sentence,to twenty-eight year servingfourteen the other four

yearconsecutive three-and-one-half to seven sentences. The defendant
that, incorrectly points out the case of each is “noprisoner, there
in ofmeaningful length imposed.”difference the overall the sentences He

further observes that the withprisoner single twenty-eightthe fourteen to
1(a)651:20,year may, pursuantsentence to RSA to suspendseek the
term,minimumservingsentence twice before the while the prisoner
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Thus, thesuspension.”“may never seeksentencesserving multiple
bring651:20 willof RSAinterpretationthe State’ssuggests,defendant

Weprisoners.situatedsimilarlyof twotreatmentinequitableabout the
hypothesis unpersuasive.find this

of thelength”in overallthemeaningful“no differenceThough there is
it cannothypothetical prisoners,the defendant’simposed uponsentences

first isprisonersituated. Thesimilarlyareprisonerssaid that suchbe
serving foursentence, prisoner iswhereas the secondserving only one

Interpreting RSAconvictions.separatefor fourconsecutive sentences
servingafter651:20,1(a) suspensionto seekprisonerto the secondpermit
would,four sentencesminimum of hisaggregateof thetwo-thirds

thirda of the sentenceportionde frompardoneffect apotentially, facto
not that theWe do believeof the fourth sentence.entiretyand the

1(a)651:20, primaryin 1994 with theamended RSAlegislature, which
(1994),victims,” JOUR. 461N.H.H.R.“reducing] trauma to crimeintent of

a result.generousintended such
State’sdefendant, moreover, the effect of themischaracterizesThe

servinga651:20,1(a) prisonerhe asserts thatof RSA wheninterpretation
year “maysentencesto sevenmultiple, consecutive three-and-one-half

if a is fortunateonly prisoneris true suchsuspension.”never seek This
minimum ofthe term eachupon servingenough granted paroleto be

three-and-servingafter theprisoner granted paroleIf the is notsentence.
sentence, may,he to RSAsingle pursuantminimum of ayearone-half

651:20,1(a), six months later.to that sentence a meresuspendseek
1(a)651:20, petitionA felons to for sentencepermitsRSA Class

B shorterservingClass felonssuspension prohibitingwhile some
recognizedoingfrom ever the same. Wesentences for less severe offenses

1(a)651:20,that, result, seen to work anmayin a RSA beyielding such
We,in case.presentas the defendant theprisonersunfair result on such

however, legislature.for theregard this as an issue
reinterpretationis that the trial court’sargumentThe defendant’s third

decisions,judicial postexagainstof RSA 651:20violated the doctrine facto
process protections.and constitutional dueand thus violated State federal

andclaim under the State ConstitutionWe first address the defendant’s
226, 231, 233Ball, 124only. v. N.H.opinions guidancecite federal for State

(1983).

decisions theagainst judicial post prohibitsThe doctrine ex facto
fromwarning,of to fair which can resultdeprivation process rightthe due

languageexpansion statutoryofjudicial“an unforeseeable and retroactive
Tennessee, 532Rogerson v. U.S.appears precisethat narrow and its face.”

(1964)(2001); Columbia, 347, 356451, v. 378 U.S.City457 see Bouie of
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(state applicationcourt of criminal trespass statute to sit-in demonstrators
was unconstitutional because it “clearlywas at variance with the statutory

decisions”).language not the inslightest support prior[and had] [state]
The allegesdefendant that insentencing Hampshirecourts New inengage
a widespread practice of allowing suspendmotions to even when
technically untimely 651:20,under RSA and thus againstthe doctrine
judicial ex post prohibitsdecisions trialthe court from him adenyingfacto
hearing However,after only years.four even if allegationwe that asaccept
true, practicethat does not partexist as of the Criminal Code and that
practice subjectwas not the of appellate review until our inopinion
Fischer, 213,152 N.H. at which was issued after the trial court rendered
its most recent insentencing decision this case. purportedGiven that this
practice directly 651:20,contravenes the mandatory language of RSA it
was not unforeseeable that the trial court here would reverse its earlier
interpretation (stateof the statute. Rogers, 532 U.S. at 462-64 court’sCf.
abolition of a common law defense to murder and refusal to it inapply the

unconstitutional,case at hand was not as the defense did not partexist as
of the statutory criminal code and had been inabolished other

Thus,jurisdictions). the trial reinterpretationcourt’s was not
unconstitutional and did not violate the against judicialdoctrine ex post

decisions.facto
The Federal Constitution offers the greaterdefendant no protection

than does the State Constitution under these circumstances. id.See
Accordingly, we reach the same result under the Federal Constitution as
we do under the State Constitution.

The defendant next argues that estopped“[t]he state is from
challenging legalitythe of the sentence to which it objectdid not at the

However,time of sentencing.” the defendant cites no authority for this
argument, further, Franklin,and so we decline to itaddress see 151 N.H.

509,at and only rejectednote that we a argumentsimilar bymade the
Fischer,defendant in 152N.H. at 210.

Finally, arguesthe defendant that he is “entitled to the benefit of the
contract he byentered with the court ofvirtue his detrimental reliance on
the promises not,court’s of suspended however,time.” He does provide
any authority supporting theoryhis that a contract was formed between
him and the court at the time of sentencing. He only spentasserts that he

yearsfive expecting 2008,a “realistic inrelease date” based upon the
incentive proposed by the trial court at 2000 hearing.the The defendant

(1stcites 95, 101 1978),Breest v. 579Helgemoe, F.2d Cir. where the United
States Court of Appeals dicta,for the First Circuit suggested, in that

time,“[a]fter a substantial ofperiod might unfair,it fundamentallybe and
thus processviolative of due for a court to alter even an inillegal sentence
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his paroleby postponingexpectationsprisoner’sfrustrates awaya which
The BreestId.originally set.”beyondfar thator release dateeligibility

to alter aonlyhowever, permittedcourt is notthat a trialrecognized,court
it isseverity,itsin that increaseswayastatutorily invalid sentence

99.Id. atprovides.”the statute soto do so “whenrequired

topowercourt thein the trialhas vestedThough legislaturethe
power suspend,tothe court’smayit also circumscribeadapt sentencing,

with thecompliesas a wholesentencing processtheprovided that
held thatFischer, at 211. We have152 N.H.process.of duerequirements

byto itauthority grantedtheto act outside offor a trial courtit is error
above,1(a). mandatory timenote the651:20, id. at 213. As weSeeRSA

1(a) trial court at the651:20, by thecannot be waivedof RSAlimitations
case, the trialid. In the instantsentence. Seeimposition of thetime of the

toauthority by proposingofstatutory grantoutside of itscourt acted
at a time thatsuspensionfor sentenceeligiblethe defendantmake

651:20,of RSAtime limitationsmandatedlegislativelythecontravened
toonlynot1(a). such, permittedcourt wasthat the trialAs we conclude

error, requiredit to do so.amend its was

Affirmed.

concurred; Duggan, J., concurredGalway, J.,Broderick, C.J., and
specially.

view, did notlegislatureIn theDuggan, J., myconcurring specially.
foropportunityHorner of thePhilipsuch asto defendantsdepriveintend

majority’swith thedisagreeI thereforea reduction.sentence
2005), to651:20,1(a) respectconcur with(Supp. butof RSAinterpretation

remaining issues.the
651:20,RSA“minimum sentence” underthat hisarguesThe defendant

1(a) sentences for eachthe minimumby aggregatingbe calculatedshould
However, thatmajoritythe concludesof his consecutive sentences.

singular,in the each“sentence”the statute uses the wordbecause
construe Criminalseparately. Weminimum sentence must be considered

terms and tothe fair of their“according importtoprovisionsCode
310,Grimes,(1996); 152 N.H.accord State v.RSA 625:3promote justice.”

(2005). of the statuteinterpretationliteralmajority’s312 of theApplication
justice.facts not promoteto these does

statute, canthis defendantof themajority’s interpretationUnder the
andone of his threeserving years anyfour ofthe court afteronly petition

However, alreadyhasthis defendantyearto seven sentences.one-half
his andyearsone-half of first sentencethe minimum of three andserved

be tomay paroledin October 2003. Heto his second sentenceparoledwas
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his third sentence after the minimumserving of three and one-half years
sentence,of the second and then released servingafter the minimum of

three and yearsone-half of his third sentence. mayHe thus serve a total of
ten and inyears prison,one-half but opportunitynever have the to petition
the court for a suspensionsentence because yearshe never served four of
any time,one of his consecutive sentences. At the same a defendant
serving a sentence of ten and one-half to twenty-one years for a single
offense is to petitionable the court after serving two-thirds of his

sentence,minimum years.or seven Under majority’sthe interpretation,
similarly petitionerssituated are treated differently. While legislativethe
purpose may sentences,here have been to curtail motions to reduce I do
not perceive legislativea purpose similarlyto treat petitionerssituated
differently.

‘We construe all ofparts a statute together to effectuate its overall
purpose and avoid an unjustabsurd or result.” Franklin v. Town of

(2004).508,Newport, 151 N.H. 510 In Decker, 468,State v. 127 N.H. 470
(1985), the defendant atargued sentencing that he was entitled to credit
for pretrial confinement on sentences,each of his three consecutive which
was, effect,in triple credit. pointedWe out that argumenthis would result
in significanta disparity between his sentence and the actual length of the
same sentence for a similarly situated defendant able to furnish bail. Id.
“Such a disparity could have no conceivable penological justification.” Id.
Thus, presumewe did “not that legislature... the intended the absurd
result that the defendant’s argument entails.” Id.

I that,thus conclude to calculate this defendant’s minimum sentence for
purposes 651:20, 1(a),of RSA his minimum sentence should be the
aggregate of the consecutive minimum sentences imposed. Accordingly,
the trial court should be able to consider the petitiondefendant’s after he
has served two-thirds of ten and years, However,one-half or years.seven
because the defendant has not yet years,served seven myeven under
interpretation 651:20,1(a),of RSA trialthe court did in denyingnot err his
petition for suspension portionof a hisof sentence.


