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added).1975, 490:1, III (emphasisLawsemployees.”and itsgovernment
arbitration, byofunderlying purposetheDesilets to contraveneAllowing

itPELRB after to submitagreeingthea substantive issue beforeraising
CBA, in accordthe would not bearbitration underbindingto final and

273-A. Policechapter AppealRSA Seepurpose oflegislativewith the of
Rochester, 535.149 N.H. atCityComm’n of of

of that the PELRB erredas a matter lawAccordingly, we conclude
notin this case wascomplaintULPdetermining that Desilets’by
thecomplaintthe ULP whileoverby exercising jurisdictionandarbitrable

light ruling,In of ourto arbitration.grievance proceedingcause wasjust
City’s remaining arguments.need not address thewe

Reversed.

Duggan, JJ.,Broderick, C.J., and concurred.and Dalianis
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DUGGAN, petitioner,J. The Kaplan,Andrew J. a ofappeals decision the
(tribunal)appeal tribunal as by appellate board,affirmed the of the New

(DES)Hampshire Department of Employment Security denying him
2005).unemployment RSA282-A:32,1(e)benefits. See (Supp. We affirm.

The record supports following 1984,the facts. In March co-Kaplan
(Kinderworks).founded CorporationKinderworks Kaplan handled some

its marketing $45,000of and sales and invested of inhis own funds the
corporation. He also served as a salaried president, chief executive officer
and, at existence,the end of corporation’s director,the was its sole
treasurer and secretary. Kinderworks had more 200than shareholders.
Kaplan forty forty-nineowned between and percent of Kinderworks’ stock.

2003,By late Kinderworks had incurred substantial debt. Its lender
withdrew financial insupport by calling Kinderworks’ loans. Kinderworks
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Kinderworkssatisfy obligations and the lender foreclosed.failed to its
27,2004.Februaryoperationsterminated on

for AKaplan subsequently applied unemploymentto DES benefits.
tribunal, Kaplanappealhis On to thecertifying request.officer denied

(1) eligiblean of Kinderworks and thus forargued employeethat: he was
(2)benefits; tohe was entitled a refund ofandunemployment

premiums that DES had collected from Kinderworks. Theunemployment
henot for benefits because wasKaplan eligibletribunal ruled that was

1(e)282-A:32,of and Newmeaningthe RSAself-employed within
503.03).(RuleRules, Kaplan503.03Hampshire EmpAdministrative

request to the case.reopenthe who denied hisappealed to commissioner
board, partin that DES’allegingto theKaplan appealed appellatethen

Theconfiscatory equal protection rights.and violated hisactions were
Kaplan’sandthe tribunal’s decision deniedappellate board sustained

(1999).282-A:67,This RSA IIappealmotion to reconsider. followed. See
(1) deny himthat: the tribunal’s decision toappeal, Kaplan arguesOn

not theclearly because he “did controlunemployment was erroneous
(2) 1(e)282-A:32, accompanying regulationsand itscorporation”; RSA

Clause of both the Federal and StateEqualviolate the Protection
(3)Constitutions; rightshis and State constitutional entitleand federal

byhim to contributions made Kinderworksunemploymentthe return of all
hison behalf.
“In of tribunal we are confined to the recordreviewing a decision the

tojudgment weightfor its as the ofjudgmentand will not substitute our
396,Riendeau, 152 398questions Appealon of fact.” N.H.the evidence of

(2005). findings“unless its orwill the tribunal’s decisionupholdWe
law,unauthorized, an ofby clearlyare affected error orconclusions

Id. We address eachpresented.”erroneous in of all the evidenceview
in turn.argument

I

an ofalthough Kaplan employeeThe concluded that wastribunal
282~A:32,1(e),Kinderworks, to Ruleaccordinghe RSAself-employedwas

(1995). Kaplanin 139 586Hickey,503.03 our N.H.Appealand decision of
self-employed clearlywasthat the conclusion that he wasargues tribunal’s

282-A:67, that theSpecifically, KaplanV. contendserroneous. See RSA
a ormajority controllingto that he was nottribunal failed consider

that, claimant inasserts unlike theKaplanshareholder of Kinderworks.
not thestockholder and “did controlHickey, minorityhe was a

corporation.”
scheme denies benefitsHampshire’s unemployment compensationNew

offail circumstancesentrepreneurialto businesses becausethose whose
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1(e)beyond 282-A:32,their control. 139 N.H. at 587. RSAHickey,
a ordisqualifies person who has “left his closed hisself-employment

503.03(a)from receiving providesbusiness” benefits. Rule that an
individual is deemed to have left his hisself-employment or closed

upon followingbusiness based a of three or more of theshowing criteria:

(1) individual was sole proprietor, partner,The a officer or
fact;director, in inboth name and

(2) stockholder;had orThe individual an investment was a
(3) or inentityThe individual formed the became involved the

activity in profits, purposesorder to create which for of this
gains, dividends,shall includesubparagraph wages, capital

salaries, board, rent,commissions, bonuses, paymenthousing,
kind, insurance,in disability plans, retirement and similar

benefits;advantages, and
(4) or rightThe individual controlled had the to control the

business;
(5) child, brother, sister,The had spouse, parent,individual a or

family member thestep relationshipof same who was either
investor,officer, director,manager,an stockholder or

orpartner, expresswho controlled who had the or implied
business,right familyto control the and said member either

acceded to the decisions of delegated rightsthe individual or
individual;authorityor to the or

(6) performedThe individual not requiredservices to done bybe
an officer or director.

rule,In applying this statute and look the plain ordinary“[w]e to and
meaning statutory languageof the in determining legislative intent.”

(2005).477,Appeal AlphaDirections, 482152 N.H. do“We not readof
isolation,words or inphrases but in ofrather the context the entire

statute.” Id.

The tribunal Kaplanconcluded that was forineligible unemployment
503.03(a).benefits because he met at ofleast three the criteria in Rule

Specifically, the Kaplantribunal found that “anwas officer of the
corporation, stockholder,had an investment and was a salaryreceived a

corporationand benefits from performedthe and services ofrequirednot
an Although Kaplanofficer.” does not challenge findings,these he argues
that the tribunal’s conclusion that was self-employed clearlyhe was

and,erroneous because was inmajorityhe not a shareholder Kinderworks
thus, did not controlling fact,have a in corporation.interest the This
however, where,is not case,determinative under rule inthe as this the
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503.03(a).rule’s criteria. See Ruleat three of thepetitioner satisfied least
Thus, findingsforample the tribunal’s andprovides supportthe record

503.03(a).RuleunderKaplan self-employedwasconclusion that

application of Rulethat the tribunal’s literalfurther contendsKaplan
503.03(a) officers, fromdirectors and shareholderseffectively precludes

requirementThe that an individualreceiving unemployment benefits.
criteria, however, argument.this Soat undercutsmeet three discreteleast

officers, directors, do meet two other criteriaas and notlong shareholders
503.03(a), eligible for benefits.they unemploymentRule remainin

in InHickey.that we revisit our decisionKaplan requestsFinally,
282-A:32,1(c) at[nowof codified RSAHickey, held that the terms RSAwe

1(e)]282-A:32, Hickey, at 588.unambiguous.”and 139 N.H.were “clear
beyond plain meaning,its whichto the statuteinterpretWe thus declined

self-employment.to who theirthose leaveunemploymentdenies benefits
Hickey because ourKaplanId. that we should reconsiderasserts

inhis that caselanguage self-employment”of the “leftinterpretation “was.
compensation act’s whichunemployment purpose,”not consistent with the

unemployedto” whodegree protectionof those aresome“afford[s]
however,assertion, is insufficient toof own. Thisthrough no fault their

Director,v. N.H. Div.a decision. See Jacobspriorus to overrulepersuade
(2003)Vehicles, 502, factors that(setting forthMotor 149 N.H. 504-05of

holding). Accordingly,priorour when asked toguide judgment overrule
hiswe invitation.decline

II

282-A:32, 1(e) accompanyingand itsnext contends that RSAKaplan
both andClause of the Federalregulations Equalviolate Protectionthe

Const, Const, I,1; N.H. pt.§amend. XIV art.State Constitutions. U.S.
violatesKaplan unemployment compensationthat schemeargues the12.

equalityit fails to match of burdenright protection becauseequalhis to
also asserts that the statute andKaplanwith ofequality compensation.

officers,for directors andtreatinglack a rational basisregulations
otherdifferently employees.fromshareholders

his constitutional claims forpreserveDES that failed toargues Kaplan
Kaplandid raise them thebecause he not before tribunal.appellate review

board, inalleging partto thatpro appellatethat his se letter theresponds
hisrights, adequately preservedprotectionDES his equalviolated

Moreover, his were alsoclaims. asserts that claimsKaplanconstitutional
itto tribunal that wasattorney’sin his thepreserved statement

the to collectinequitable”and for State“improvident probably
him.benefits fromunemployment
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law,appeal exceptWe review decisions of tribunal “forthe errors of
insofar mayas that record have been clarified or the issues limited in the

subsequent proceedingscourse of appellate Appeal[board].”before the of
(2005)809,Pelleteri, omitted); 282-A:67,152 N.H. 811 see(quotation RSA

(1999). “On appeal, onlyV we consider issues that both timelyhave been
Pelleteri,raised and preservedbelow for our review.” 152 N.H. at 811.

“The anappellate providesboard intermediate inappeal,administrative
narrowed;previously maywhich issues waived orraised be it notdoes

provide opportunityan to raise new issues for the first time.” Id.
omitted). Therefore,(quotation a is in“[u]nless claim raised the trial

forum, is no foropportunity party developthere a to a factual record
relief,his ofsupporting or to an oftheory proofmake offer sufficient to

justify a demand to relevant anpreserveintroduce evidence and forissue
omitted).appeal.” at 812 (quotationId.

Bosselait,In Appeal claims,we thatheld constitutional firstof
presented to the theappellate board after tribunal had a finalreached
determination, preservedare not for byreview this court. Appeal of
Bosselait, 604, (1988), (1989).130 denied,N.H. 607 cert. 488 U.S. 1011
Bosselait providesalso that test to if athe determine constitutional claim

sufficientlywas raised at the tribunal level is whether the claim was
put“sufficient to anyone on notice that employee] thereby[the tomeant

Bosselait,raise a constitutional issue.” Id. at In607. we held that the
petitioner’s tostatement the tribunal that a statute “was discriminatory

aged” notagainst the was sufficient to DES on hisput notice of intention
to raise a constitutional claim petitionerbecause the did expressnot “the
view that the was workingstatute therefore invalid as a of equaldenial

Pelleteri,Id.protection.” Similarly, in we petitioners’held that the
“generalized assertions of unreasonableness” did not constitute “sufficient
notice they Pelleteri,that were raising constitutional claims.” 152 atN.H.
812.

Kaplan’s argument his prothat se letter to the appellate board
preserved his claim fails because the wasletter sent after hadthe tribunal
reached finalits determination. seKaplan’s pro status at timethe he sent
the letter does not excuse preservehis failure to his v.claims. See State
Porter, (1999)96,144 N.H. 100-01 (citing generalthe principle that “rules

preservationof are not for a pro [litigant]”). petitionersrelaxed se theLike
Pelleteri,in Bosselait and Kaplan to sufficientlyfailed articulate his

constitutional Kaplan’sclaims before tribunal. attorneythe stated to the
tribunal that DES “inequitably probably improvidently”and collected
unemployment premiums However,from him. neither nor hisKaplan
counsel linked allegationsthese to therebythe assertion that hadDES
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theKaplan givedid notequal Accordingly,his toright protection.violated
raising equal protectionhe be anthat wouldtribunal sufficient notice

conclude, therefore, notthe issues wereWe that constitutionalclaim.
Pelleteri, 812.152 N.H. atfor our review.preserved Cf.

Ill

that, if leave his self-to he didurges us rule evenFinally, Kaplan
282-A:32,of RSAmeaningbusiness within theor close hisemployment

bymade1(e), unemploymentis all contributionshe entitled to
best,that,to 2004. DES counters athis behalf from 1984Kinderworks on

theyetas has to exhaustprematureclaim is heKaplan’s refund
(1999).RSA282-A:149byprescribedadministrative remedies

of282-A:149, adjustmentwho or refundemployers seekUnder RSA
theapplicationfile anmust withunemployment contributions
orany Kaplanthat eitherThe record is devoid of indicationcommissioner.

Kinderworks, so, an applicationis to ever filedassuming eligibleeither do
to 282-­pursuantcontributions RSAadjustment employerfor or refund of

tohe not havewhyno reason shouldKaplan persuasiveA.T49. has cited
isclaimprocess. Accordingly,the the refundapplicationsubmit to refund

us.properlynot before

Affirmed.

Galway, JJ.,C.J.,Broderick, and concurred.and Dalianis

District CourtColebrook
No. 2005-151

Hampshireof NewThe State

v.

Joseph J. Morabito

9,2006FebruaryArgued:
10, 2006Opinion MarchIssued:

(Constance Stratton, seniorattorney generalA. N.Kelly Ayotte,
orally),and for the State.attorney on the briefgeneral,assistant


