
recognize,toof its claim. What Fastrack failscase was not on the merits
in not ahowever, dismissal of its claim that case wasis that the reason for

writ,in in substance of its claim. “The statutedefect the but rather the
action,presentto abandon theircompelledsuitors who arebenefits

court, when either would leaveby their own act or the act of thewhether
Roberts,action, 140 N.H. at 725yeta cause of undetermined.”them with

omitted). theprecludedA action will be where amended(quotation second
ERG, 186,Barnes, 137Inc. v. N.H.complaint deficiency.fails to cure the

(1993). 447:17,notice under RSA FastrackHaving given proper189 never
ofand therefore was left with no causeprecedentfailed to meet a condition

reading ofAdoptingfor which writ could be amended. Fastrack’saction its
policy447:17 would vitiate thearisingRSA 508:10 for claims out of RSA

general contractors.protectingbehind the statute
for affirmanceFinally, argues that there is an alternative basisFastrack

12-­in of RSAbyin that the bond at issue is fact a common law bond virtue
(2003).G:30, II this case was before usargumentFastrack made this when

issue,Fastrack, 149 N.H. at 663-64. We did not decide thatpreviously.
argument by failing presentthat waived the tohaving held Fastrack

12-G:30,II Id. 664.why applied.in its RSA atarguments explainingbrief
thisjudicata precludes raisingdoctrine of res Fastrack fromThe

Corp.now. Eastern Marine Const. v. First Southernargument again See
(1987).270, 273129 N.H.Leasing,

hold that Fastrack to meet the of RSArequirementsBecause we failed
447:17, not the that Fastrack alsoargumentswe need address defendants’

to of 447:18.requirementsfailed meet the RSA

Reversed.

DugganDalianis, Galway, JJ.,and concurred.

EmployeePublic Labor Relations Board
No. 2005-264

Appeal Cityof the of Manchester
(New Board)Hampshire EmployeePublic Labor Relations

11, 2006Argued: January
24, 2006Opinion FebruaryIssued:



290

(Daniel Muller,City Solicitor’s of D.Office, Manchester Jr. on the brief
orally), petitioner.and for the

(J.Offices, HamptonMcKittrick Law of North Joseph McKittrick on
orally),the brief and for respondent.the

Galway, petitioner, CityJ. The the of a(City), appealsManchester
(PELRB)Hampshire EmployeeNew Public Labor Relations Board ruling

(ULPs)that City practicesthe committed unfair labor in violation of RSA
(1999).273-A:5,1(a) and We reverse.(g)

supports following respondent-appellee,The record the facts. The Marc
Desilets,J. employed by Departmentwas the Manchester Police
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1988,10,Januaryfromregular policeas a full-time officer(Department)
10, Association2003. Manchester Police Patrolman’suntil November The

(Union) full-timeregularfor allbargaining representativeis the exclusive
partiesThe and the Union wereemployed by City. Cityofficers thepolice

(CBA) 2002,1, toJulyin frombargaining agreementto a collective effect
30,2004.June

Desilets on or aboutcomplaint againstIn to a citizen maderesponse
23, 2002, internal affairsthe initiated anDepartmentOctober

investigation,In of that Desilets was interviewedinvestigation. the course
31, thatallegesOctober 30 and 2002. Desiletsby investigating officers on

him opportunitywith or denied the toDepartmentthe either interfered
during both interviews.representationobtain Union

3, 2003, disciplinaryofDepartmentOn November the issued a letter
arisingof untruthfulness from thechargingintent Desilets with two counts
officer,interviews, unbecomingcount of conduct an and oneOctober one

that Desilets’count of unlawful conduct. The letter recommended
10,hearinga on Novemberemployment disciplinarybe terminated. After

2003, Desilets’ was terminated.employment
20,2003, to articlegrievance pursuantOn December Desilets initiated a

CBA, in ofalleging just7 of the he was terminated without cause violation
the Union filedgrievance processedsection 3.1 of the CBA. The was and

25,2004.hearingfor arbitration. The arbitration was scheduled for June
22,2003,On filed a ULP with the PELRBcomplaintDecember Desilets

(a)273-A:5,1against City, allegingthe that the violated RSADepartment
by& or his Union(g) obstructing interfering representation duringwith

28, 2004,the On alsoinvestigative JanuaryOctober interviews. Desilets
filed a ULP complaint against Citythe Union. The moved to dismiss the

it,complaint against asserting jurisdictionthat the PELRB lacked
arbitration,because the CBA for finalprovides bindingand and Desilets

had in grievance.raised the same issues his
2004,The PELRB conducted a in ithearing May at which considered

City’s againstthe motion to dismiss and Desilets’ ULP both thecomplaints
22, 2004,City By hearingand the Union. order dated October the officer

(1)dismiss,City’sdenied the motion to finding that: the PELRB has
primary jurisdiction 273-A:5,pursuantof all violations of RSA to RSA 273-

(2)A:6,1; and employee’s Weingarten rights,the denial of an see v.NLRB
Inc.,Weingarten, (1975), or,420 251 specifically,U.S. more the denial of

interview,the to aright representative during investigativeunion an
(a).273-A:5,ULP I acknowledgingconstitutes a and violates RSA While

Weingartenthat often inrights litigated just grievanceare a cause
arbitration proceeding, hearingthe officer concluded that the PELRB has
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not aauthority case-by-caseto determine “on a basis ... whether orthe
for arbitration.”appropriatematter is

jurisdictionthat it had to consider Desilets’ ULPHaving concluded
Citythat the violated Desilets’complaint, hearingthe officer determined

interviews,Weingarten rights during investigativeboth and thethat.
duty representation duringUnion violated its of fair the October 30

appeal ruling againstinterview. The Union did not the it.
19, 2004, PELRBCity timely requestedOn November the that the

(1)decision,hearing.officer’s assertingreview the that the decision was:
(2)unlawful, unreasonable;unjust, uponand and based factual

6, 2005,misrepresentations, By Januaryomissions. order dated theand/or
PELRB the officer’s decision. After the PELRB deniedhearingsustained

TheCity’s rehearing, appealthe motion for the instant followed.
onhearing just grievance postponed,arbitration Desilets’ cause has been

ofCity’s request, pending appeal.at the the outcome this
PELRB,a of the ofreviewing findings“When decision we defer to its

fact, and, law,rulingan ofabsent erroneous we will not set aside its
'decision unless appealing party bythe demonstrates a clear

preponderance unjustof the evidence that the order is or unreasonable.”
(2004);Dist., 495,LaconiaAppeal Sch. 150 N.H. 496 see RSA 541:13of

(1997).
matter,As a note that PELRBpreliminary partieswe both and the

“Weingartento in the In v.rights” appeal.refer context of this NLRB
Inc.,Weingarten, Supremethe United States Court held that the

of 7language section of the National Labor Relations Act accords
to unionemployees right representation during investigatorythe an

that the inemployee reasonably mightinterview believes result
disciplinary action. 420Weingarten, U.S. at 267. The Court held that a
denial of union representation during such an interview constitutes an

8(a)(1)inpracticeunfair labor violation of section of the National Labor
arguesRelations Act. Id. at 252. No thatparty Desilets was not entitled to

Therefore,right. assume,this for the ofpurposes appeal,this we will
deciding,■without that Desilets had a toright representation duringunion

investigatorythe October interviews under Weingarten.
appeal, CityOn the first that the PELRBargues jurisdictionlacked to

complaintconsider Desilets’ ULP because alreadyDesilets had initiated a
grievance encompassing the same claims that to finalsubjectwas and
binding arbitration under the CBA. PELRBDesilets counters that the
properly jurisdictiondetermined that it had allegedto consider the

Weingarten rightsviolations of his complaint allegedbecause his ULP
uponviolations of RSA 273-A:5and was not based in the CBA.provisions
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“A publicCBA is a contract between a unionemployer and a over the
terms and of employment.” Appeal Hillsboro-Deeringconditions Schoolof

(1999) (citations omitted).Dist., 27,144 30N.H. When into aparties enter
CBA, terms,they obligatedare to adhere to its ofproductwhich are the

bargaining. Everytheir collective Id. CBA must contain a workable
2005).grievance RSA 273-A:4procedure. (Supp. The extent of the parties’

“[tjheagreement to arbitrate determines the jurisdiction,arbitrator’s and
overriding concern is whether the contracting parties agreedhave to

particular dispute.”arbitrate a PoliceAppeal CityComm’nof of of
(2003)Rochester, 528, omitted).149 (quotationsN.H. 534 and Incitations

just grievance,the context of a cause the arbitrator also has authoritythe
to consider the andunderlying surroundingissues circumstances
necessary interpretto and theapply express provisions of the CBA and

Misco, Inc.,reach a Paperworkers 29,final decision. See v. 484 U.S. 34
(1987) (identifying seven criteria considered in the justcontext of a cause
grievance).

While jurisdictionthe PELRB has ofprimary all ULP claims
273-A:5,alleging 273-A:6, I,violations of RSA see RSA it notdoes

generally jurisdictionhave to CBAinterpret the when the CBA provides
for final binding Appeal N.H., 106,arbitration. State 147 108N.H.of of
(2001).Absent specific language CBA, however,to the incontrary the the
PELRB is empowered to as adetermine threshold matter awhether

disputespecific falls within the ofscope the CBA. Appeal Policeof
Rochester,CityComm'n Thus, matter,149 N.H. at 533. as a thresholdof of

the PELRB is empowered interpretto the CBA to the extent necessary to
determine whether a dispute Stale,is arbitrable. Appeal 147 N.H. atof
109.

We first consider whether the just cause grievance and the ULP
complaint encompass the same substantive Inissue. his demand for
arbitration, (1)allegedDesilets Department:that the had terminated his

(2)employment cause;without just and had violated “righthis to be
represented during a disciplinary interview.” Similarly, his ULP complaint
alleged that the Department denied or interfered with his Union
representation during both October 2002 investigative Thus,interviews.
both justthe cause grievance and the ULP complaint alleged substantively
identical violations of Desilets’ Weingarten rights. Furthermore, they both
arose during an investigation that ultimately resulted in Desilets’
termination from the Department.

In ruling that it jurisdictionhad to consider Desilets’ ULP claim
justwhile the grievance arbitration,cause was awaiting PELRB,the in

essence, was deciding the threshold issue regarding arbitrabilitythe of the
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case,In the CBA isWeingarten rights. thisalleged violations of Desilets’
arbitrabilitythe ofauthority to determineregardingsilent the arbitrator’s

determine,Therefore, authorityPELRB had the toa thedisputed issue.
matter, alleged Weingartenan violation of Desilets’as a whetherthreshold

arbitration.appropriateof the CBA and was forrights scopefell within the
Rochester, 149 N.H. at 533.CityPolice Comm’nAppealSee of ofof

allegingthat a violationby Desilets’ assertionpersuadedWe are not
itself,sufficient, aprecludein and of to determinationof RSA 273-A:5 is

273-A:6,1, grants thescopefalls the of the CBA. RSAthat the issue within
However, aof RSA 273-A:5. whenPELRB of all violationsjurisdiction

substantivelycomplaint allegea CBA and a ULPgrievance initiated under
claims, PELRB to determine theauthority rests with theidentical

LaconiaAppealof the claim. See Sch.arbitrabilitythreshold matter of of
Dist., PELRB to to arbitration(upholding ruling proceed150 at 496N.H.

complaintand a ULP wereof an arbitration demandwhen the substance
identical). interpretthe PELRB to the CBArequiresThis determination

violation ofnecessary allegedto determine whether theto the extent
State, 147Appeal N.H.Weingarten rightsDesilets’ was arbitrable. See of

agreement determines the arbitrator’sparties’at 109. Because the
look relevantdispute,matter of a we to thejurisdiction subjectover the

PELRB ofwhether the determinationportions of the CBA to determine
Nashua,Cityis de novo.arbitrability Appealwas correct. Our review of of

(1990).699,132 N.H. 703

Here, allegations regarding WeingartenDesilets’underlyingthe
action”investigation “disciplinaryin of the of arights arose the context

that “no actiondisciplinary3.1 of the CBA. Section 3.1 statesunder section
justfor cause.” The CBA setsagainst employee exceptshall be taken an

“arisingto be followed for claimsmulti-step grievance procedureforth a
Agreementof CBA.interpretation”out of the or the Seeapplication

City Manchester,the and the ManchesterBetween of N.H.
(A) 1,Association, 7, (JulyArticle Section 7.1Police Patrolman’s

2004). 7.6,30, 7, providesPursuant to article section the CBA2002-June
the terms ofbinding grievances arisingfinal and arbitration of underfor

the tolanguageCBA. The of section 7.6 allows arbitratorexpressthe
andnecessary interpretationand decide “what is for theconsider

Therefore,agreement.”of this Desilets’application express provisionsof
necessarily encompasses pertainingissuesjust grievance proceedingcause

Misco, 484 U.S. at 34underlying investigation.of Seeproprietyto the the
may duringseven criteria an arbitrator consider(specifically identifying

cases, and fairness of theincluding timingthejust disciplinecause
limitunreasonably theinvestigation). To conclude otherwise would
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ability interpretarbitrator’s to and inapply just provisionthe cause
Therefore,section 3.1 of the CBA. we conclude that the CBA forprovides

final binding allegedand arbitration of Weingartenviolations of Desilets’
in therights justcontext of his cause grievance.

In ruling jurisdictionthat it had to consider Desilets’ ULP complaint
just grievance arbitration,while the clause proceedingwas to the PELRB

incorrectly concluded that “it necessaryis not ... to interpret parties’the
Furthermore,CBA.” instead of andconsidering interpreting the language
CBA,of the the PELRB incorrectly concluded that arbitration would not

(1)be inappropriate this instance because: “there is no evidence at this
stage Weingartenthat the claim has been raised within the context of the
arbitration norproceeding, is there any concrete assurance that the issue

(2)fully forum”;would be inaddressed that an inherent conflict existed
since the Union would requiredbe to arbitrate Desilets’ Weingarten issue

(3)upon inactions;based its own actions or and Desilets’ Weingarten claim
(a)was statutory, pursuant 273-A:5,1to RSA (g),& and did not require an

interpretation of justthe provisionclause of the CBA.
stated,For previouslyreasons we find no merit to these Inconclusions.

order to determine the threshold matter of arbitrabilitythe of Desilets’
Weingarten lights, the PELRB requiredwas to interpret the CBA. See

State,Appeal 147N.H. at 109. In the context of justthe cause grievance,of
the CBA encompassed the dispute regarding alleged violations of Desilets’
Weingarten rights during the two October 2002 Furthermore,interviews.

determination,in its the PELRB acknowledged that Weingarten rights
are often adjudicated in arbitration within the context of just cause

Thus,grievances. we conclude the PELRB erred when it determined that
Weingartenthe rights were not inarbitrable the instant case.

Furthermore, we are also persuadednot that the representationUnion’s
of Desilets in justthe cause grievance presents such an inherent conflict
that it precludes arbitration of this juncture,issue. At this Desilets does
not have a pending claim against the Union and the Union has complied
with all the requirements of grievancethe procedure. Moreover, by
initiating justthe cause grievance, Desilets indicated his intent to be

bybound CBA,the terms of the including union representation during the
arbitration proceeding.

The primary purpose of the processarbitration expeditiousis and
economical dispute resolution. Appeal Police Comm’n Cityof of of
Rochester, 149 N.H. at 535. legislativeThe purpose behind RSA chapter
273-A is to foster harmonious and cooperative relations publicbetween
employers and their employees by, among other things, establishing a
PELRB ‘Vested with broad powers to assist in resolving disputes between



296

added).1975, 490:1, III (emphasisLawsemployees.”and itsgovernment
arbitration, byofunderlying purposetheDesilets to contraveneAllowing

itPELRB after to submitagreeingthea substantive issue beforeraising
CBA, in accordthe would not bearbitration underbindingto final and

273-A. Policechapter AppealRSA Seepurpose oflegislativewith the of
Rochester, 535.149 N.H. atCityComm’n of of

of that the PELRB erredas a matter lawAccordingly, we conclude
notin this case wascomplaintULPdetermining that Desilets’by
thecomplaintthe ULP whileoverby exercising jurisdictionandarbitrable

light ruling,In of ourto arbitration.grievance proceedingcause wasjust
City’s remaining arguments.need not address thewe

Reversed.

Duggan, JJ.,Broderick, C.J., and concurred.and Dalianis
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