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willingnessand his to total aresponsibilitysurrender to mother during
year long financial crisis.”

supportsThe during process,record that the divorce the petitioner
thanbrought legal againstno less four additional actions the respondent.

divorce,Shortly filing for petitionerbefore the filed a domestic violence
petition. petition subsequently petitionerThe was dismissed. The then

stalkingfiled a petition petitionerthat was also dismissed. The then
brought against respondenta criminal complaint sendingthe for flowers
from petitionthe children on Mother’s TheDay. subsequentlywas

Finally, petitioner felonydismissed. the a becharge broughtcaused to for
alleged later,of her property. Approximately eighttheft months after at
least courtappearances by respondent,ten in prosecutionthe the

charges. chargesdismissed the While the criminal pending,were bail
conditions prohibited respondent having anythe from communication or

petitioner.contact with the

court’s on of legal custodyThe determination the award apparently
above,did not into petitionertake account the actions of the forthas set

legallyand thus was erroneous. we vacate theAccordingly, award and
remand for ofimpactconsideration of the the petitioner’s repeated
lawsuits on the respondent’s ability to maintain contact and sustain

duringinvolvement with his inprocesschildren the divorce determining
legalthe award of custody.

part;Reversed in in part;vacated and
remanded.

DugganDalianis, Galway, JJ.,and concurred.
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(FrankAnderson,Hall, Morse, P.C., of P.Spinella, ConcordMiller &
plaintiff.and for theorally),Jr. on the briefSpinella,

(BrianRath, P.A., Tucker on thePignatelli, of ConcordYoung and T..
for theorally),brief and defendants.

defendants,Broderick, TheC.J. Abatement International/Advatex
Associates, (Advatex), LiabilityGuarantee & InsuranceInc. and American

J.)(AGLIC), (Morrill, denyingCourtSuperioran order of theappealCo.
Crushingthe of the Fastrackplaintiff,motion dismiss claimtheir to

J.)(Fastrack),Services, (McHugh,of the CourtSuperiorInc. and an order
forparties’ summary judgment.in of on the cross-motionsfavor Fastrack

J.)(Morrill,the CourtSuperioran fromcross-appealsFastrack order
attorney’s latedenying its motion to reconsider on the issue of fees and

onrulingtrial court’s the defendants’payment charges. We reverse the
summarymotionsto not address the formotion dismiss and therefore do

charges.or attorney’s paymentfees and latejudgment
facts. wasfollowingthe Fastrack a second-tiersupportsThe record

generalfor which Advatex was thepublic projectsubcontractor on a works
(2002), a paymentcontractor. Pursuant to RSA 447:16 Advatex obtained
project completed acceptedThe was andprojecton the from AGLIC.bond

15, days, notified Advatex andninetyon June 2000. Within Fastrack
itsthat not what it was owed under contract withpaidAGLIC it had been

notification,of suityearone that it fileda first-tier subcontractor. Within
onsuperior groundsin court. The moved to dismiss thethe defendants

(2002) (amended 2004,not RSA 447:17complythat the notice did with
2005) superior Theynot the clerk of the court.because it was filed with

notice,that, timelydefective the suit was notarguedfurther because of the
(2002).one-year provision of RSA 447:18filed within the

court,on its in the but reversedprevailed superiorFastrack claims we
defendants,that, actual notice togrounds although givenon the it had the
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Fastrack failed to withcomply statutory requirementsthe notice of RSA
447:17 and RSA 447:18. Fastrack Servs. v.Crushing Abatement

(2003).Assocs., 661,149 N.H. 664-67 Within ninety days ofInt’l/Advatex
decision,that but almost three and years project’sone-half after the

andcompletion Fastrack filed aacceptance, againststatement of claim the
bond with the courtsuperior Shortlyclerk. thereafter it filed a new
petition superiorin the court to theenforce claim.

(1)andAdvatex AGLIC moved to onpetition grounds:dismiss the two
filings untimelyFastrack’s were under 17 and 18 RSA chaptersections of

(2)447; petition not, it,and the itself itwas deficient as did nor could
allegation“contain of showing compliancean ... the facts by the claimant

with the of’ sections 17 andprovisions 18. Fastrack conceded that the
section 17 notice was filed with court ninety-daythe clerk after the time

(1997)period, but contended that RSA 508:10 it aallowed to file second
superioraction. The agreedcourt and denied motionthe to dismiss. This

appeal followed.
Although appeal dismiss,this comes to us as an afrom motion to we

17must and 18interpret sections to determine whether the ninety-day and
one-year periodstime inincluded those sections preconditionsconstitute
to claimfiling a on a statutory Interpretationbond. of a statute is a
question Frazier,of law that is reviewed de novo. v.CrowleySee 147 N.H.

(2001).387, 389
We address the ninety-day requirement Section 17first. states in

relevant part:

bond,obtain anyTo the benefit of the person, firm or
anycorporation having materials,claim for labor performed,

tools,machinery, shall,or equipment furnished as aforesaid
90 dayswithin completionafter the and acceptance of the project

by incontracting party,the file ... of ofthe office the clerk the
superior court countyfor the within which the contract shall be

performed...principally a statement of the claim....

RSA previously447:17.We have held that where statutes create claimants’
rights, rights only bythose can be enforced inspecifiedthe means the

(1963).132, 135statutes. See American Fidelity Cray,Co. v. 105 N.H. Our
give notice,law is well settled to proper requirementsthat the of the

statute must be atstrictly observed. Id. 136.
onlyThe situation in which have gowe allowed a claim to forward

despite a violation of the ninety-day rule was where statutorilythe
required givennotice was before completion acceptance job.and of the See

Co., 235, 238-39(1963).New Eng. Culvert Co.v. Williams Constr. 105 N.H.
Fastrack previouslyhas asked us to reasoning Englandextend the of New
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Fastrack, 149N.H. at 666-67.case, to do.to which we declinedCulvert this
stated:We

in CulvertEnglandNewdeficiency allegedthe[W]hereas
notice, heredelivery properofmerely prematureainvolved

superiorthefile notice at all withanyhas failed to[Fastrack]
is,noticeclerk, party. Prematurestatutorily designatedthecourt

than noticeadvantageous respondenttoif more theanything,
reason, prematureFor thistime window.statutorywithin the

in with the statute” iscompliance“in ... strictnotice that is form
claim, underlying statutein cases where thenot fatal to the even

circumstance,specialfrom thisstrictlymust construed. Asidebe
the ofhowever, any of letterwe have not countenanced violations

RSA 447:17.

(citations omitted).Id. at 667
ofninety-daythe sectionprovisionsuch asCompliance periodswith time

ato the to maintainprecedent rightconditionsgenerally17 are considered
§ 1132d Bondsstatutory See 17 Am.Jur. Contractors’againstsuit bonds.

(2004). by interpretingcourts similaradoptedSuch rule has been federala
States,See, Etc. v. J. F.United Whiteprovisions passed by Congress. e.g.,

(1st 1981) Act, 4029, (construing31 Cir. MillerContracting, 649 F.2d
(1970)); Bradleyv.Supply§ American Build & Contract270bU.S.C.

(N.D. 1997)(same).145, 147Const., 960 Ill.Supp.F.

notice within thelight givingIn the we now hold thatforegoing,of
precedentaRSA 447:17is conditionninety-day period required bytime as

filespetitioneraAccordingly, exceptclaim the bond. whereany againstto
and no cause of actionjob’s completion acceptance,aits notice before

compliesuntil claimantsuretya or will arise theagainst principalbond’s
reflects therequirementsthe of that section. This constructionwith notice

statutes,policy types permittingbehind these of

contractor, payto hiswaiting ninety days, safelyafterprimethe
toliabilityfear of additional sub-subcontractors without

thusprovisionor materialmen. The noticesubcontractors
and thepayments by prime contractorsprevents both double

delayof interminable in settlements betweenalternative
andcontractors subcontractors.

(1978)Trustees, 586, 590v. 434 U.S. n.4J. Bateson Co. BoardW. of
(citation omitted); Stetn,also 5 CONSTRUCTIONand see S.G.M.quotations

¶ 2004) (“These are, to(May typically,Law 17.03 statutes intended[10] [e]
onby allowing retainage rightscontractors them to exerciseprotect prime
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and topayments owing primedue tosubcontractors ensure the contractor
itself.”).has toway safeguardsome
arguments whyFastrack makes various RSA 508:10 should allow its

claim to Thatgo requirementsforward. section sets forth inthe order to
file a second suit:

If judgment plaintiffis rendered in anagainst broughtthe action
therefor,within thereon,the time limited uponor a writ of error

rightand the of action not by judgment,is barred the a new
may brought yearaction be thereon in one judgment.after the

RSA 508:10.
First, uponFastrack Roberts Corp.,relies v. General Motors 140 N.H.

(1996). case,723 In that a plaintiff had filed various claims aagainst
corporation. The trial court subsequently againstruled the plaintiff on
summary judgment motions relating to some of his claims. At the trial
court’s theurging, plaintiff voluntaryentered a non-suit on his remaining

appealedclaims while he the motion summaryfor Withinjudgment. one
year writ,of plaintiffthe non-suit the a new reinstatingfiled thus his

Roberts,remaining allowingclaims. 140 N.H. at 724-25. In plaintiffthe to
again file his claims we stated:

Essentially, RSA 508:10 to permit broughtselves an action beto
general action,after the limitation has run ... priorwhere a

seasonably bebrought, barringshould dismissed for notreasons
rightthe of or uponaction itdetermining its merits. The test of

is, not,RSA 508:10is rightwhether the of action or byis barred
judgment.the first

omitted).Id. 725 (quotationat plaintiff’s originalBecause the action was
seasonably brought, we held that he the ofwas kind RSA“diligent suitor”

designed protect.508:10was to Id. at 726.

it, Roberts,Fastrack that inargues plaintifflike the diligentis a
Roberts,suitor. But as we in diligentstated “the suitor whom the saving

protect...statute seeks to is plaintiffthe who has not onslept rights.”his
Roberts, omitted).140 N.H. at 726 (quotation Because didFastrack not

ninety-day requirement 447:17,meet the of RSA Fastrack failed to assert
rightsits and thus its chance to uponlost make claims Havingthe bond.

so, diligentdone it is not the suitor RSA 508:10 was protect,intended to
and the trial by dismissingcourt erred not Fastrack’s claim.

arguesFastrack itnext that had a meaningful opportunitynever to
timelyamend its writ in fashion because Fastrack notwas decided until

after the ninety-day period expired,had and inbecause our decision that



recognize,toof its claim. What Fastrack failscase was not on the merits
in not ahowever, dismissal of its claim that case wasis that the reason for

writ,in in substance of its claim. “The statutedefect the but rather the
action,presentto abandon theircompelledsuitors who arebenefits

court, when either would leaveby their own act or the act of thewhether
Roberts,action, 140 N.H. at 725yeta cause of undetermined.”them with

omitted). theprecludedA action will be where amended(quotation second
ERG, 186,Barnes, 137Inc. v. N.H.complaint deficiency.fails to cure the

(1993). 447:17,notice under RSA FastrackHaving given proper189 never
ofand therefore was left with no causeprecedentfailed to meet a condition

reading ofAdoptingfor which writ could be amended. Fastrack’saction its
policy447:17 would vitiate thearisingRSA 508:10 for claims out of RSA

general contractors.protectingbehind the statute
for affirmanceFinally, argues that there is an alternative basisFastrack

12-­in of RSAbyin that the bond at issue is fact a common law bond virtue
(2003).G:30, II this case was before usargumentFastrack made this when

issue,Fastrack, 149 N.H. at 663-64. We did not decide thatpreviously.
argument by failing presentthat waived the tohaving held Fastrack

12-G:30,II Id. 664.why applied.in its RSA atarguments explainingbrief
thisjudicata precludes raisingdoctrine of res Fastrack fromThe

Corp.now. Eastern Marine Const. v. First Southernargument again See
(1987).270, 273129 N.H.Leasing,

hold that Fastrack to meet the of RSArequirementsBecause we failed
447:17, not the that Fastrack alsoargumentswe need address defendants’

to of 447:18.requirementsfailed meet the RSA

Reversed.

DugganDalianis, Galway, JJ.,and concurred.
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