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dangerousness. hold toWe that the evidencesubmitted the trial court was
insufficient as a matter of support finding dangerousness.law to the of

Reversed.

Broderick, C.J., Duggan, JJ.,and andDalianis concurred.
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Fuller,D. senior assistantAyotte, attorney general (StephenA.Kelly
brief,attorney,D. on the and Mr.attorney general, Ralph,and Thomas

State.Ralph orally), for the

Concord,Rothstein, defender, onof thedeputy appellateDavid M. chief
orally, defendant.brief and for the

defendant,DUGGAN, SuperiorKarl a of theMatey, appeals rulingJ. The
C.J.) onfinding chargeable multiple probationhim(Lynn,Court

trial court in extendingOn he contends that the erredappeal,violations.
admitting of a statementoriginal probation, byhis term of and evidence

in violation of to We vacate therightobtained his counsel.allegedly
to that the term ofonlysentence the extent defendant’sdefendant’s

to trial courtyears,five and remand the forprobation exceeds
In allresentencing opinion. respects,in accordance with this other we

affirm.
2,2003,following Mayhave found facts. On theThe trial court could the

guilty possessionof one count of of a controlledpleadefendant entered a to
(2004). J.)(Hicks,RSA Trial Court sentenced thedrug. See 318-B:2 The

Prison,inyearsto and one-half to seven State whichdefendant three
years. placedtwo defendant also onsentence was deferred for The was

inimmediately.for four The trial court addedprobation years, beginning
or the termssentencing probation anyits order that “[violation of of of

result in andmay probation imposition anythis sentence revocation ofof
underlyingwithin limits thelegalsentence the for offense.”

probation, jointly byon the was a NewsuperviseddefendantWhile
officer, Ford, probationand aHampshire probation Trisha Massachusetts

officer, 11,2003, drugPatricia On June the defendant failed a testGleason.
marijuana.in Hampshire, testing positive subsequentlyNew for He failed

occasions,in ondrug testing positivetests Massachusetts four for
14,2003, 18, 2004, 24, 2004,on and and formarijuana May AugustOctober

8,marijuana and cocaine on 2004. Whenever theSeptemberboth
test, his himdrug druga Gleason discussed use with anddefendant failed

very and that he Heforthcoming problems.[admitted]“he was had some
difficulty help.” JulyHe used to onsleeping. marijuana Specifically,had

13.2004, having marijuanathe admitted to smoked a few weeksdefendant
earlier.

20, 2004, allegingFord a of thatSeptemberOn filed Violation Probation
defendant, Rule Rulesamongthe other violated 10 of the ofthings,

on and toby failing drug admitting smokingProbation tests five occasions
forappointedon The was counsel themarijuana one occasion. defendant

aappear hearingand was to for on Decemberprobation violations ordered
7.2004.
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Upon agreement 7,the parties, hearingof the December 2004 was
defendant,continued. The for hearing, onlywho was late the arrived after

trial court granted day,the had the continuance. Later that Ford called
inwhythe defendant to find out he had not been court that tomorning, ask

use,drughim about his him to to inreportrecent and to order her New
9,Hampshire conversation,on During telephoneDecember 2004. this

test,1Ford asked the defendant about a whichdrugDecember was not
subject that,the of the ofViolation Probation. The defendant admitted

test,the the 1 drugaround time of December he had been smoking
marijuana snortingand cocaine.

9,2004,On December the Fordreportdefendant failed to to as directed.
2004,13,On Probation,December Ford filed a Violation ofSupplemental

alleging reportthat probationthe defendant failed to to as directed on
December 9 and he had smoking marijuanathat admitted to and snorting
cocaine.

C.J.)(Lynn,The Trial Court a hearingheld consolidated on the
Violation of Probation and Supplemental Violation of Probation on
January 10,4 and 2005. The chargeablecourt found the defendant on

counts, includingseveral the incounts the Violation of Probation and the
Violation ofSupplemental allegingProbation that defendantthe used

controlled insubstances violation of Rule 10. The court sentenced the
to Correction,defendant serve twelve inmonths the House of and three

ofyears probation upon release. The court also theordered that balance of
the defendant’s termprison suspended uponbe his admission into a

drugresidential program Academytreatment and the Nashua Program.
appeal,On the arguesdefendant that the trial bycourt erred extending

initialhis term probationof and by admitting into evidence at the
7,2004probation violation hearing Ford,his toDecember admission which

he contends was in rightobtained violation of his to counsel. We address
argumenteach in turn.

I. Extension Probationof

The court,arguesdefendant that the trial infindingafter him violation
probation,of his illegally probation beyondextended his term of the four

years initially concedes,imposed. however,The defendant that he failed to
toobject the of theextension term of at itprobation the time was imposed.

Therefore, the has not preservedissue been for our review. See State v.
(2003).Blackmer, 47, Nevertheless,149 48N.H. arguesthe defendant that

Sup.we should review plainhis sentence under errorthe rule. See Ct. R.
16-A.
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to thebroughtnotto consider errorsrule allows usThe errorplain
usedHowever, should beId. rule“[t]hetrial court.attention of the

miscarriage ofin which acircumstanceslimited to thoseits usesparingly,
732,MacInnes, 736-37v. 151 N.H.Stateresult.”justice would otherwise

(2)error;“(1) an(2005). there must beunder the rule:to find errorFor us
(4)(3) andrights;must affect substantialbe the errorplain;the error must

fairness, public reputationorintegritytheseriously affectthe error must
Id. at 737.judicial proceedings.”of

violation, hadthe defendantprobationthesentencingof onAt the time
four-'months, of the initialeight daysandeightalready year,served one
thatargumentat oralrepresentedThe defendantprobation.ofyear term

inmonths he was releasedfor nine beforethen incarceratedhe was
termthree-yearthe2005, servingtime he commencedat whichSeptember

Thus, at theviolation.probationcourt for theimposed by theprobationof
inprobation Septemberterm ofearliest, completewill histhe defendant

whenexpectedmonths later than he had2008, year and fourwhich is one
underlying charges.thesentenced onoriginallyhe was

of isprobationthat his actual termfirst contendsThe defendant
months, his probationwhich extendsyears and fourapproximately five

by statute forprobation permittedterm offive-yearmaximumbeyond the
2005).V(a)651:2, The Statecrime, (Supp.B RSAfelony.a class Seehis

tolled for the nine-montheffectivelyof wasprobationthat the termargues
incarcerated, actualand thus hisdefendant wasduring which theperiod

months, eight days.and Theyears, eightfouronlyof isprobationterm
the nine-monththroughoutthat continuedargues probationdefendant

thethe defendant norwas incarcerated. Neitherduring which heperiod
positions.in theirsupportthe record topointed anythingState has to

that, if of exceeds theHowever, probationconcede the termthe State does
651:2,V(a), illegal plainRSA it is andunderfive-year maximum allowable
that, trialconcession, to the extent that thethis we holdlighterror. In of

exceeding years,of fiveprobationdefendant to a termcourt sentenced the
error, plainevident from theplainlyand the error wasthat sentence was

V(a).651:2, illegalis to the extentBecause the sentencelanguage of RSA
andyears, the thirdexceedingof fiveprobationthat it a termimposes

v.been satisfied. See Stateerror rule haveplainfourth elements of the
(2005).719, 721152N.H.Taylor,

plainthat the trial court also committedarguesnextThe defendant
atyears initially imposedfourbeyond theby extending probationhiserror

ultimatelyif that extensionunderlying charge, evensentencing on the
Theyears probation.than fiveservingin no moreresults the defendant

White, (1989), the extensionargues131 N.H. 555 thatState, v.citing State
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permissible longthe term of is so as it is withinprobationof defendant’s
prescribed legislaturelimit the for the crime.five-year by underlyingthe

In that White isresponse, the defendant contends the State’s reliance on
thatmisplaced, arguesand instead the extension of isprobation

inimpermissible period duringtantamount to an increase the time which
maythe maximum for defendant’s crime beunderlyingsentence the

(1987).forward,” citing Ingerson,State v. 130 112“called N.H.
White, 557-58, 559-60, that,In 131 N.H. at defendantwe held where a

of termprobation, impositionviolates the terms his the of a of
statutorytheimprisonment underlyingwithin limits for the offense is not

illegal, original sentencingeven where the order does not contain a
insuspended pleasentence. The defendant that had a ofcase entered

guilty felonyto a class B and trial court had him to twelvethe sentenced
probation beginmonths and two of to his release.years uponincarceration

556,Id. at 558. After the his termcompleteddefendant of incarceration
beganand of the trial foundprobation, chargeablehis term court him on

himprobation probation, sentencingseveral violations and revoked his to
incarceration for and to atyears.two one-half five Id. 557.

However, case,inunlike the defendant this the in Whitedefendant did
Thus,probation.not receive an additional term of White did addressnot

maya towhether defendant be sentenced an additional or termincreased
probation Nevertheless,of the result of a probationas violation. the State

that, White,argues that we must conclude under a defendant who violates
probation may legally any statutoryhis be given sentence within the limits

offense, incarceration,the underlying includingfor not ofonly a term but
an term of probation.also additional

The defendant concedes that if the in onlyrule were ruleWhite the
case,applicable However,to this then prevail. arguesthe State would he

White interpretedthat must in ofapplied Ingerson.be and light
Ingerson, 113,In 130 N.H. at the defendant had entered a of noplea

contest to two charges.misdemeanor The trial sixtycourt sentenced her to
days charge,incarceration on the suspendedfirst indefinitely on condition

behavior,goodof and chargecontinued the second sentencingfor
indefinitely. years later,Id. Two and nine months the defendant was
indicted for welfare fraud. Id. The trial court found that she had violated

good behavior,the condition of and called forward the conviction and
onsentence the two Id.misdemeanors. at 113-14.We theheld that trial

in callingcourt erred forward those sentences thebecause defendant was
entitled, at sentencing misdemeanors,the time of on the to be informed
about the time period during maywhich the courttrial exercise its
authority to call forward hereither conviction or her Id. at 116-­sentence.
17; (1982)see Perrin, 1083, 1087also v. 122Stapleford N.H. (requiring that
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“in certain the extent to which the-plain terms”a know anddefendant
date). Weto at a later notedimpose punishmentcourt retains discretion

indefinitely, depending onthat can be called forwardthat sentence“[a]
¡providenotperiod,to be a reasonable doesthe trial court considerswhat

in and certain terms.’” Id.society ‘plainor with a sentencethe defendant
added).(emphasis116at

case, has not beenHowever, original sentencein this the defendant’s
indefinitely.placed probationnor been onindefinitely, has hedeferred

Thus, on its facts.Ingerson distinguishableis

time ofthat his was definite at theThe contends sentencedefendant
clearly years.to after foursentencing'and probationhis was set terminate

White,such, conclude thatIngersonhe that and we mustarguesAs under
inillegalin an increase thesubsequent increase his effectuatedprobationa

imprisonment,of whichunderlyingfor sentenceperiodcall forward the
probation.for of the of hismay imposed anybe terms However,violation
the ofpursuantthat and to thelanguagethe State under Whiteargues

order, ator should have known thesentencing the defendant kneworiginal
probation up years,of that he face for to five andsentencingtime could

thus, indefinite, butperiodunder his call was not wásIngerson, forward
of We this issue.years.a maximum five have never addressedset at

trial,“Generally, remains,law not clear at the time of andwhen the is
pláinappeal, decision the trial court cannot bebyunsettled the time of aat

(2005). Thus,783, say152 787 cannot thatEmery,State v. N.H. weerror.”
mannerIngersonfailure and White in theapplythe court’s totrial

error. id.plainthe defendant wasadvocated by Cf.

toRightII. CounselDefendant’s

7,himof Decemberargues questioningThe defendant that Ford’s on
his to counsel under the Sixth2004, regarding drug righthis use violated

I,Part 15 of the StateAmendment the Federal Constitution and Articleto
and, result,Constitution, dayas of his admission on that shoulda evidence

hearing, reviewingat his revocation “Whenprobationhave excludedbeen
trialruling suppress, accepta trial on a to we the court’scourt’s motion

clearlyin the or arefindings they supportfactual unless lack record
however,conclusions, isof delegalerroneous. the trial court’sOur review

omitted).(2003)Plch, 608, 613149 (quotationnovo.” State v. N.H.
righthave a has a due under the'recognized processWe defendantthat

by mayto be counsel when commitment berepresentedState Constitution
1088;122 seea violation. N.H. atprobation Stapleford,the sanction for

(2005)148, 152 Stapleford'152 theLeCouffe, (adoptingalso State v. N.H.
Constitution). not,havethe State Weprocess protectionsdue under
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however, scope rightof to in probationdefined the this counsel revocation
proceedings.

argues rightThe State that “a defendant’s to counsel at informal
probation is theproceedings significantly expansiverevocation less than

bytooffense-specific right enjoyedconstitutional counsel defendants
Brewer, 471,U.S. 489facing charges.” Citing Morrisseycriminal v. 408

(1972), probationer alreadythe State contends that who has been“[a]
fullafforded the of at his trial is notpanoply rightsconstitutional entitled

to the full ofscope rights subsequent probationthose at his revocation
However,proceeding.” the State has not how or to what extentsuggested

scopewe should limit of rightthe the constitutional to counsel at such
We of ofproceedings. daythus leave for another determination the scope

the rightState constitutional to at probationcounsel revocation
proceedings.

The not ofscopeState contends that we need determine the the toright
probationcounsel in proceedingsrevocation in order to arender decision

in arguesthis The if rightcase. State that even State constitutional tothe
probationcounsel at asproceedings expansiverevocation is as the federal

constitutional atright to counsel criminal trials under the Sixth
Amendment, suggests be,as defendantthe it should the defendant’s

7,December 2004 admission not inwas obtained violation of Sixth
right principles. position,Amendment to counsel theGiven State’s we

assume, ofpurposes only,for this case the torightthat counsel at
probation proceedings rightrevocation withis coextensive the to counsel
at criminal trials Cote,under the Sixth Amendment. State v. 143 N.H.Cf.

(1999).368, 379
We turn questionnow to the of whether the defendant’s 7December

was inadmission obtained of rightviolation his to Thecounsel. defendant
contends that his toright upon filingcounsel attached the of the first

Probation, 20,on September 2004,Violation of at which time requestedhe
and appointedreceived counsel to assist him. This contention is consistent
with principlethe that the Sixth rightAmendment to counsel attaches “at
or after the time that adversary judicial proceedings have been initiated
against (1983).Chaisson, 17,a defendant.” State v. Thus,123 N.H. 28
“[a]ny government interrogation of filing[the defendant] after [the of the
first violation of inprobation], the ofabsence wouldcounsel, ... be
improper unless had rightwaived his to v.[he] counsel.” State

363, 368-69(1983).124Scarborough, N.H.
However, the defendant concedes that fact that“the a defendant has

counsel on one matter does not necessarily preclude his interrogation on
all other matters.” The United SupremeStates Court has made clear that
“the Sixth rightAmendment specific.’”[to counsel] is ‘offense Texas v.
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(2001).162, regardingCobb, 164 defendant’s statements“[A]532 U.S.
chargednot [are]he been admissible[has]for whichoffenses

rightof his Sixth Amendment to counselnotwithstanding attachmentthe
Nevertheless, when the Sixthcharged offenses.” Id. at 168.on other

that, ifattaches, it encompasses offenses evenright to counselAmendment
inthe thebe considered “same offense”formally charged,not would

(1st39,Coker, F.3d 44 Cir.United States v. 433jeopardy context.double
Thus,Cobb, in this2005); inquiryat 172-73. the relevantsee also 532 U.S.

2004,whether, 7, the defendantinterrogatedon December Fordcase is
torightSixth Amendmentthe offense” to which hisregarding “same

attached.alreadycounsel had
to because therightthat his counsel was violatedarguesThe defendant

in of Probation wasalleged Supplementalthe ViolationRule 10 violation
in first Violation ofallegedwith Rule 10 violations the“intertwined” the

ruleProbation, a of theallegationsin that both concerned violation same
thedrugs. rejectState us totypes urgesfor the same of Theusing

of pointas “a and definition theargument vague unworkabledefendant’s
Theunchargedattached for the violation.”rightat the counselwhich to

allegedRule 10 violation in the Supplementalnotes that theState
Probation, on oronly drugwith the defendant’s usedealingViolation of

2004,1, wholly allegedfrom the violationsseparateDecember wasaround
Probation, usedrugof with the defendant’sdealingin first Violationthe

to, on, 8,2004.prior Septemberand
168,Cobb, toSupreme532 at United States Court declinedIn U.S. the

Sixthoffense-specificcrimes” to the“factually exceptiona relatedadopt
that,The even whereright to counsel. Court reasonedAmendment

orstatutory provisionsof two arise of the same actviolations distinct out
transaction, or formay maythe violations not be the “same offense”two

may may not the offense”and thus or be “samejeopardy purposes,double
at 172-73. To twopurposes.for to counsel Id. determine whetherright

offense,” adopted jeopardythe doubleare the “same Court theviolations
299, (1932),States,Blockburger v. 284 U.S. 304test in Unitedannounced

twoact transaction constitutes a violation of“where the same orthat
to appliedthe test be to determine whetherstatutory provisions,distinct

one, requiresor isonly provisiontwo offenses whether eachthere are
Cobb,not.” 532 at 173 (quotationa fact which the other does U.S.proof of

omitted).

case, drug or anallegedfirst of Probation useIn this the Violation
11,2003,specificon dates: Junedrug byadmission of use the defendant six

18, 2004, 2004, 24, 2004,14, 2003, July 13, andMay AugustOctober
8, allegedof Probation alsoSeptember Supplemental2004. The Violation
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1,an of drug byadmission use the on a specificdefendant date: December
2004. Although alleged drug probationthe use violated onthe same rule of

occasion,each the violations were and distinct and onseparate occurred
dates. jeopardy purposes,different For double the two beviolations cannot

offense,”the “same as notthey requirementdo even meet the threshold of
Blockburgerthe test that the violations arise out of “same orthe act

Cobb, 173; Thus,transaction.” See 532 U.S. at 284 atBlockburger, 304.U.S.
the twobecause violations are not the “same for jeopardyoffense” double

purposes, they notare the “same offense” for toright purposes.counsel Cf.
Cobb, 172-73; Coker, Therefore,532 U.S. at 433 F.3d at 44. even if Ford’s
questioning of the defendant interrogation,constituted it was
interrogation regarding unchargedan rightoffense to which the to counsel
had yetnot attached.

that, case,We hold in this rightthe defendant’s to counsel notwas
violated, and his 7,2004,statements to Ford on December were admissible
at probationhis revocation proceeding. Having addressed the defendant’s

Constitution,claim under the State we must now claimaddress his under
the Ball, (1983).Federal v. 226, 231,Constitution. State 124 N.H. 233
However, the Federal Constitution offers the no greaterdefendant
protection than does the State Constitution under these circumstances.

1088;122Stapleford, Gagnon 778, 790(1973).N.H. at v. 411Scarpelli, U.S.
Accordingly, we reach the same result under the Federal asConstitution
we do under the State Constitution.

For of above,all the reasons stated we vacate the defendant’s sentence
only to the extent that his term of probation years,exceeds five and
remand this case to the trial court for further orders consistent with this
opinion.

in part; vacated in part;Affirmed
remanded resentencing.for

DALIANIS, J., concurred; BROCK,C.J., retired, specially assigned under
490:3,RSA concurred.


