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decisions so that the court may have the benefit of the board’s injudgment
hearing appeal.”the City Portsmouth, 542,Dziama v. 140 N.H. 544of
(1995) omitted).(quotation If timelya motion for rehearing fails to set
forth all alleged errors with respect merits,to the ZBA’s decision on the

partythe may not raise ingroundsthose a appeallater unless the court for
good cause shown orders otherwise. See id. Because this issue was not

raised,properly the superior court did not err in refusing to it.consider

Affirmed.
DugganDalianis, Galway, JJ.,and concurred.
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(Randall andWilbert, E. Wilbertof NashuaE.Law RandallOfficesof
for thebrief, orally),and Mr. WilbertRoedel on theMary Lynn

petitioners.

(OvideBranch, P.A., M.of ManchesterDevine, &Millimet
brief, Lamontagneand Mr.Shirley on theand Jonathan M.Lamontagne

respondent.theorally), for

Berthiaume, Daigle,RobertBRODERICK, Clairepetitioners,C.J. The
Bonner,Bonner, John C.Santerre, Francis J.RitaTheresaDaigle,Jeanne

Vitagliano,A.Kent, and TheresaKent, Vitagliano,A.Paula Edward
Xavier)(St. ofFrancisparishSt. Francis Xavierof the formermembers

Nashua, Superiorof thein the orderappealChurchRoman Catholicthe
J.) B.Johnagainst respondent,claims thedismissing their(Groff,Court

McCormack), in as the Roman Catholiccapacityhis(BishopMcCormack
(RCBM). We affirm.Manchester, solecorporationaBishop of

I

1885, Xavier wasIn St. Francisfollowing.thesupportsrecordThe
JacksonJuly year,In of that theof Manchester.by the Diocesefounded

in to themanufacturer, land Nashuadeeded certaina textileCompany,
uponmadeManchester, wasBradley. conveyanceTheDenisBishop of

(1) build “aBishopin that thethe deed:conditions containedexpressthree
yearsuse” within twopublic religioustochurch edifice suitedsubstantial

(2) by a fire ordestroyedthat if that church wereconveyance;of the
for a similardesignedchurch edificeotherwise, “a likeBishopthe rebuild

(3) andalways “be usedthat the landyears; andwithin threepurpose”
andreligiouspublicresort and forreligiousofplace publicas aoccupied
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purposes, any purposeuses and and never for other use orpious
conditions,that,provided upon anywhatever.” The default of of thedeed

or“immediatelyland would revert to Jackson Co. its successors[the]the
assigns.”

property byTo make clear that this and other was owned the
by BishopManchester Diocese of the Roman Catholic Church and not

ofBradley legislature Bishopthe created the Roman Catholicpersonally,
1901,corporationManchester as a sole. Laws ch. 232. The statute created

hadpowers responsibilities respect propertythe RCBM’s and with to that
toconveyed Bishop Bradley subsequently conveyedbeen to or would be

parishes.the Diocese of Manchester or its Id.
1886,In May chapel rectorya small brick and wood frame were built on

1889,property conveyed by Company,the the Jackson and in the present
completed.St. Francis Xavier church was From offoundingthe St.

1918,Francis until parish’s paid throughXavier the debts were donations
1920,from its 1918parishioners. Between and a school and a convent were

on property. parishionersconstructed the The continued to make
donations, 1945,in they paidand off the construction debt on both

buildings theystructures. These five and the land on which sit are the
subject litigation.of this

2001,In McCormackBishop study waysformed a task force to for the
Roman Catholic fulfillChurch to its mission in alsoNashua while
managing its resources in the face of a declining priestsnumber of and

1, 2003,cityinner parishioners. On March consistent with the task force
recommendations, Bishop McCormack that parishesdecreed the of St.
Stanislaus, Xavier,St. Francis and St. Aloysius Gonzagaof would be

so,united to form one territorial Inparish. doing he thesuppressed
parishes Xavier,of St. Stanislaus and St. Francis designatedand the St.
Aloysius of Gonzaga placechurch as the of worship for the three united
parish communities. The St. Francis Xavier church was closed in March
2003, and all religious significanceitems of value and bywere removed the
diocese and to newly expandedtransferred the St. Aloysius Gonzagaof
parish. unified,At the time the three parishes were the petitioners were
members of St. Francis Xavier.

2002,In November the St. Francis Xavier Church Foundation
(Foundation) organized bywas St. parishioners,Francis Xavier including

petitioners,some of the for purposethe of receiving conveyancea of the
issue,land and buildings abilityat or the to operate and to manage them.

In 2004,February the Foundation proposed to purchase the land and
$17,901.11,buildings for the amount of the outstanding real estate taxes

RCBM, however,owed to the ofCity Nashua. The decided to sell the
2004,property to someone else. In April the Foundation and four of the
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suit in the court to a ofpetitioners superior seeking prohibitfiled sale the
property. subsequently petitionerThe Foundation was removed as a and
the remaining petitioners joined.six were

During litigation,the of that the RCBM apendency signed purchase
foragreement buildingsand sale the land and with an individual who

toagreed give propertythe to the Armenian Orthodox Church. The
$1,000,000purchaser agreed payto and the Armenian Orthodox Church

toagreed property public religious purposescontinue to use the for as
required by 1885 inoriginalthe deed. The RCBM then filed suit the
Hillsborough County Probate Court a thatrequesting ruling proposedthe

permitted bysale was the 1885 deed restrictions. aPending ruling, the
superior proceedings stayed.court were

court,petitionersThe to inattempted probateintervene the making
various arguments why proposedthe sale should not be allowed. The
RCBM both toobjected respondedthe intervention and to the petitioners’
substantive The courtarguments. probate subsequently ruled that the
petitioners standinglacked and accordingly denied their motion. No
appeal was taken. After the Jackson Company’s successor and the

General, trusts,Attorney as director of charitable assented to the sale of
property, probatethe the court issued the RCBM’s requested ruling,

allowing proceed.the sale to
resolved,probate superiorWith the court matter the court lifted the

stay First,and petitioners’ petitionersaddressed the action. the contended
1901, 232),chapter RCBM,that Laws 232 (chapter which created the
a statutory obligatedestablished trust that the RCBM to hold St. Francis

inproperty Second,Xavier trust for the use and parishioners.benefit of its
they argued that the inrestrictions the 1885 deed were in full force and
effect and theprohibited “conveyingRCBM from the church for a non-

Third, that,use.”religious they alleged “[b]y forpaying the construction of
parishthe church and by bythe contributions made the St. Francis Xavier

parishioners Manchester,to parishthe and to the Diocese of the Diocese
a confidential and fiduciary relationship[had] with the St. Francis Xavier

parishioners.” thatThey argued by closingfurther the St. Francis Xavier
church and the landselling buildings,and the Diocese breached its
fiduciary duty and would unjustly theybe enriched. Accordingly,
petitioned superior imposethe court to a constructive trust upon the

beneficiaries,RCBM with the St. Francis Xavier parishioners as and to
prohibiteither the sale of the land and andbuildings order their continued

maintenance, title,or to order the RCBM to deed to the “allFoundation
andright interest to the real estate.”

dismiss, arguingThe RCBM moved to that the enforcement of the 1885
deed jurisdiction court,restrictions was within the exclusive of the probate



243

in to theany petitioners standingand that event the did not have enforce
arguedThe RCBM further that the First Amendmentprovisions.deed’s

examiningto the Constitution courts from churchprohibitedFederal
court not thispolicies, superiordoctrines and and that the could resolve

litigation violating disputewithout that Amendment because the involved
reorganization parishes property. Finally,the of and redistribution of their

argued petitioners allegedthe RCBM that had not sufficient facts tothe
a claim for a constructive trust.support

superior granted petitioners’The court the motion to dismiss. On the
claim, acreating corporationfirst it ruled that the statute the RCBM as

beneficiaries,statutory parishionerssole also created a trust with the as
However,superior jurisdictionand thus the court had to hear the case. the

that, [sought]court “to the topetitionersextent[]ruled thesuperior
the to Francis Parish andchallenge Bishop’s right suppress the St. Xavier

to unite it with the and to thatparishes,two other determine whether
conduct a of Bishop’s fiduciary duty[was] breach the to the members of

parish,” prohibit takingthe the First Amendment would it from
jurisdiction.

claim,On petitioners’the second that the 1885 deed restrictions
prohibited that,the sale of the the courtproperty, superior althoughheld

petitioners“the could seek to inprevent [a sale violation of the deed’s
provisions] by virtue of their status statutoryas beneficiaries under the
trust,” probateit concluded that the court “resproceedings judicatawere

Further,in regard to anythat issue.” it ruled that claim proceedsthat the
of the prematuresale would be was the yetmisused as sale had not been
completed available,and there nowere funds let alone available for a
purpose other than for the benefit of parishes.the three unified

On the final requesting imposition trust,claim of a constructive the
that,superior court determined “even thewere Court to find that the

petitioners met the requirements imposition trust,for the of a constructive
no impositionthere is basis for ...[its] because an actual statutory trust

exists.” It also ruled that the same First Amendment restrictions that
to aapplied statutory trust also applied to a Havingconstructive one. thus

resolved each claim against petitioners,the superiorthe court dismissed
petition.the This appeal followed.

petitionersThe appeal only their first and second claims. As to the
trust,statutory they argue bythat attempting to sell the property, the

RCBM violated powersits duties and as parishtrustee of property as
defined in both designating sole,the statute the RCBM corporationas a

1901, 232, Code,Laws ch. and Uniformthe Trust see RSA 564-B:8-801to
2005).:8-817 (Supp. They also contend that the First Amendment does not

prohibit claims,adjudication of their arguing that the United States
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aSupreme principles giveCourt has allowed neutral test to courts the
involving part,to churches. For its theability property disputesresolve

substantially argumentsRCBM makes the same on as it did in theappeal
trial court.

probate proceedings judicataAs to whether the court were res on their
prohibited conveying propertyclaim that the RCBM was from the for a

innonreligious purpose, petitioners argue probatethe that the issues the
that,notsuperior They argueand court actions were identical. further

court,to inthey standing probate theybecause were denied intervene the
inby superiorcannot be bound its determination the court. The RCBM

that the court determined that the didargues probate properly petitioners
not have that the General as director ofstanding, Attorney charitable

had,represented anytrusts have and thatthey might byinterest not
the court the toappealing probate ruling, petitioners rightlost their

challenge it.

II

beginWe our review of the issues with a discussion of the proper
superior disposed bystandard of review. The court of this case granting

the RCBM’s motion to dismiss.

dismiss,In reviewing grantthe trial court’s of a motion to our
to inallegations pleadedtask is ascertain whether the the

plaintiff’s reasonably susceptiblewrit are of a construction that
permit recovery.would assume all facts in thepleadedWe

true,plaintiff’s are and wewrit construe all reasonable
inferences from facts in plaintiff’sdrawn those the favor. We
then in a threshold that inengage inquiry tests the facts the
complaint the law.against applicable

(2005)Soc., 407,Berry v. Watchtower Bible & Tract 152 N.H. 410
omitted).(quotations byand citations The petitionersissues raised the

questionsinvolve of law that are reviewed de novo. v.See Motion Motors
(2004)771,Berwick, 150 N.H. 775 (interpretation questionof deed is of

law); (2005)Pelham, 114,v.Corp.Woodview Dev. Town 152 N.H. 116of
law); Bortner,v.(interpretation questionof statute is of State 150 N.H.

(2004)504, law);510 (constitutionality questionof statute is of Innie v. W
(1976)R, Inc., 315,& 116 N.H. 315-16 (applicability judicataof res is

law).ofquestion

firstWe address whether the First Amendment allows courts to
review, all,if at issues raised a church is in disputewhen involved a over its

“The has an and inproperty. legitimate peacefulState obvious interest the
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theprovidingand in a civil forum whereproperty disputes,ofresolution
conclusively.” Jones v.can be determinedownership propertyof church

(1979). arise, however,595, when“Special problems602Wolf, 443 U.S.
practice.”church doctrine andimplicate controversies overdisputesthese

(1969).440,Church, 445 It is forv. Hull 393 U.S.Presbyterian Church
thatdisputesexamine involvecarefullyreasons that courts mustthese

Supremeid. 449. As the United Statesorganizations. See atreligious
has noted:Court

merely byreligiondo not inhibit free exercise ofCivil courts
Andinvolving property.doors to churchopening disputestheir

law, inof for use allprinciples developedthere are neutral
“establishing”withoutdisputes, appliedwhich can beproperty

But Firstpropertychurches to which is awarded. Amendment
isplainly jeopardized property litigationvalues are when church

byto turn on the resolution civil courts of controversiesmade
Ifpractice.and civil courts undertake toreligiousover doctrine

in order to theadjudicate propertyresolve such controversies
ofdispute, present inhibitingthe hazards are ever the free

development religious implicatingof doctrine and of secular
in of purelyinterests matters ecclesiastical concern.

Thus, in superior narrowlyId. order to decide whether the court too
case,injurisdictionconstrued its this we must determine whether it could

property dispute brought by Bishopresolve the about McCormack’s
suppression parishesof the without itself in ofentangling matters
doctrine, faith,discipline, organizationor internal of the Roman Catholic

id.; 696,Church. See Serbian Diocese v. 426Milivojevich,Orthodox U.S.
(1976); Ch., 367,709 Md. & Va. Churches v. 396 U.S. 368Sharpsburg

(1970) curiam); Jones,(per 443 U.S. at 602.
Jones,In Supreme advantagesthe Court outlined various associated

principles approach property disputes involvingwith the neutral to
exclusively objective,churches. “The method relies on well-established

concepts lawyersof trust and law familiar to andproperty judges. It
inthereby promises completely entanglementto free civil courts from

doctrine, Jones, 443questions religious polity, practice.”of and U.S. at
constitutionally adopt603. It then held “that a State is entitled to neutral

principles adjudicating property dispute.”of law as a means of a church Id.
not, however, require adoptedat 604. It did that such a test be or that the

intest as articulated in Jones be the definitive manner which a neutral
principles analysis must occur. Id. at 602.

adoptedStates have the neutral test as inprinciplesSome articulated
Jones, CourtRelying upon SupremeJones. the Massachusetts Judicial has
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State,stated, analysis,“Under the ‘neutral of law1 as aprinciples longas
court’s church property disputeresolution of a involves no inquiry into

(a)doctrine,religious maythe court such statutoryexamine sources as
(b)provisions governing holding property by religious corporations;the of

involved,by-laws religiousthe constitutions and of the organizations
inespecially they pertain ownershipso far as to the and control of church

(c)property; property question.”and the deeds to the in Antioch Temple,
(Mass.1337, 1345-46Parekh, 1981),Inc. v. 422 N.E.2d in part byoverruled

(Mass.Church, 301,v. CongregationalCallahan First 808 306-09N.E.2d
2004). that,That court went on to state “as a ofmatter Federal

law,” necessarilyconstitutional courts need not to rulingsdefer the of
church tribunals on matters of id. atproperty disputes. See 1346.

Although deference,the do not what ifpetitioners any,articulate should
documents,given interpretationbe to a church’s own of its governing they

us to inurge join adopting principlesMassachusetts the neutral test as
articulated in Antioch Temple. petitionersThe read the Canon Law of the
Roman Catholic Church as defining obligationscertain that andbishops
priests owe to and asparishes parishioners, defining whether Church

sold,property may requiringbe and as that the Church defer to civil
RCBM, hand,on disputes property.courts over Church The on the other

argues gavethat Canon Law McCormack toBishop authority suppress St.
Xavier,Francis inpropertyas well as to sell the question. The RCBM

actions,further particularlycontends that these the ofsuppression the
new,parishes and the transfers of from them toproperty the unified St.

Aloysius Gonzaga parish, mayof bynot be reviewed a civil court.
recognizeWe that the United States Court inSupreme approvedJones

However, noted,of test put by petitioners.the forth the as that Court
explicitly stated that the First Amendment does not mandate such a test.
Indeed, it recognized problems maythe that arise when civil courts are

documents,“torequired religiousexamine certain such as a church
Jones,constitution.” 443 U.S. at 604. But instead of courtsprohibiting

documents,examiningfrom church Supreme merelythe Court advised
to special terms,courts “take care to scrutinize in purely[them] secular

and not to on inrely religious precepts determining [theywhether
that the havepartiesindicate] intended to create a trust.” Id. The four

observed,indissenting justices Jones “The constitutional documents of
in religiouschurches tend to be drawn terms of precepts. Attempting to

read ‘in purely likelythem secular terms’ is more to promote confusion
(Powell, J.,than Id. 612understanding.” at dissenting). The dissent

explained the ifproblems that could arise the church’s governing
anydocuments do not contain provisions describing propertychurch and

polity governing property.the such Id. at 612-13. than tryRather to
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documents,interpret such the dissent concluded that the better rule was
Jones,of in v. 80adopted by Supremethat deference the Court Watson

(1871).U.S. 679 Id. at 610-20.
Watson,In the Court that come“[Religious organizationsstated before

us in for orvoluntarythe same attitude as other associations benevolent
contract,purposes, rights property,charitable and their of or of are

law,equally protectionunder the of the and the actions of their members
subject Accordingly,to its restraints.” Id. at 714. the Court held that the
law of churchvoluntary govern disputesassociations should internal over

if church is a ofproperty: congregational, majoritythe members would
hierarchical,ifgovern; but it were the court would defer to the decision of

hierarchy.the Id. 725. aexplained whyat The Court deferential rule
governshould the of churchinterpretation documents:

All who unite body impliedthemselves to such a do so with an
to government,consent this and are bound to submit to it. But it

would be a vain consent and would lead to the total ofsubversion
bodies,such ifreligious any aggrieved byone one of their

appealdecisions could to the secular courts and have them
unions,reversed. It is of the essence of ofreligiousthese and

right questionstheir to establish tribunals for the decision of
themselves,arising among that those decisions should be binding

in cognizance, subjectall cases of ecclesiastical toonly such
appeals organism providesas the itself for.

Id. at 729.
Because the Watson subsequentlyrale of deference has been reaffirmed

times, Cathedral, 94,several see v. St. Nicholas 344 U.S. 110-16Kedroff
(1952); Church, 447-48;Presbyterian 393 U.S. at Serbian Orthodox
Diocese, 710-15,426 atU.S. the Jones dissent concluded that it should

Jones,govern (Powell, J.,that case. 443 U.S. at 616-20 dissenting). The
however,majority, Watson,believed readingthat under the dissent’s of

civil always requiredcourts would be to examine the polity and
administration of a church to determine which unit of
government has control over church Inproperty.ultimate some
cases, others,this task would not difficult. But inprove to be the

cases,locus of control ambiguous____Inwould be such the
suggested rule appear require searchingwould to “a and

impermissibletherefore churchinquiry polity.”into

723).Diocese,Id. at 605 (quoting Serbian Orthodox 426 U.S. at For this
reason, it did requirenot “a rule of tocompulsory religiousdeference

inauthority resolving property disputes,church even nowhere issue of
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controversy Thus,doctrinal is Id.involved.” it allowed courts to consider
secular documents such as deeds and intrusts addition to church
documents.

Although we adopted principlesa neutral test in Reardon v. Lemoyne,
(1982),122 N.H. 1042 we did not define what kinds of documents we would

There,consider in it.applying superintendentthe of schools for the
ofDiocese Manchester notified four nuns working as teachers and the
ofprincipal parochiala school that he recommendingwas that the school

board not they dismissed,rehire them. Believing improperlywere the
nuns infiled suit the courtsuperior requesting that the court construe

Reardon,employmenttheir contracts. 122N.H. at 1045-46.
test,Applying a neutral principles disputewe resolved that simply by

examining employmentthe contracts just anyas we would have in other
employment case. Id. at 1048-50. KingAs Chief Justice noted in specialhis
concurrence, basicallyis a simple“[TJhis case of an alleged breach of

C.J.,contract.” Id. at 1051 (King, concurring specially). Accordingly, we
had no need to Church,examine the Canon Law of the Roman Catholic or
any other religious document or pronouncement mightthat involve

or policy.doctrine

cases,In light of these and todue the fact that the Supreme Court
has left it to the “adopt anyStates to one of approachesvarious for
settling church property disputes longso as it involves no consideration of

matters,” Jones,doctrinal omitted),443 U.S. at 602 (quotation we will first
only trusts, deeds,consider secular documents such as Onlyand statutes.

if these documents it partyleave unclear which should prevail will we
documents,religiousconsider such as church by-laws,constitutions and

even when such contain provisionsdocuments governing the use or
disposal of church property. We opinionreserve our as to what level of
deference should givenbe to church pronouncements regarding properthe
interpretation of those documents.

holdingThis is ourconsistent with rules governing the resolution of
property disputes Ingenerally. resolving such disputes, we consider
extrinsic evidence and the circumstances surrounding conveyancea to

parties’determine the ifonlyintent the oflanguage the relevant
documents contains patenteither or latent ambiguity. FlanaganSee v.
Prudhomme, 561, (1994);138 N.H. Quality566 Discount Corp.Market v.

Bd., 734, 740(1990).Laconia Planning 132N.H. holdingOur also properly
reflects the statement of the Court inSupreme Watson when it stated:

It is not to supposedbe that the judges of the civil courts can be
as incompetent the ecclesiastical religiouslaw and faith of all
these bodies as the in inablest men each are reference to their
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from more learnedan theappealtherefore beown. It would
case, which isthe to onein the law should decidetribunal which

less so.

thatWatson, the Court has since heldAlthough Supreme80 at 729.U.S.
documents, require awhere it did not suchmay religiouswe consider

whereresult, entanglement, possible.ofany perceptionwe choose to avoid

Ill

test, we turnprinciplesthe of our neutral nowHaving outlined contours
petitionersTheof statutes and deeds involved.interpretationto the the

and232 RCBM’schapter governs rightsthat 6 of theargue section
buildings at issue:respect to the land andresponsibilities with

regardedRCBM]that beherebyIt is shallprovided [thealso
diocese,trust, parish, in saidpropertyas in the of eachholding,

of such andparish; [thefor and benefit of the membersthe use
pledge,or theconvey by mortgage,not otherwiseshallRCBM]

debts, anyor other ofany parish obligations,of for theproperty
diocese; parishof eachpropertyother within the theparish

only subject pledgeand to a or tomortgagethereof to be liable
satisfy obligationsand incurred and created forsecure or debts

parish.suchthe use and benefit of

buildings propertyland the of St.argueThe that the and werepetitioners
inXavier, the RCBM had a to hold them trustdutyFrancis and therefore

parishioners.for the benefit of the
thatplain languagethe of the statute demonstratesagreeWe that

itsparishbe for the and benefit of the andparish property must held use
Thus, and atbuildingsthe us is whether the landparishioners. issue before

this thehere To determine we must considerparish property.issue are
chapterof 232.provisions1885 deed and other

ofBradley, Bishoptoconveys [sic]The deed the land “Dennis M.
states, in5 of 232chapter part:Manchester.” Section relevant

deeds,All allconveyances,and and also devisesgifts, grants,
made, state, topropertyand of within thisbequests heretofore

shallBradley, Bishop... M. of Manchester ... beDenis
construed, fromclearly appearsunless the thecontrary
instrument, of it thereofwhen the terms and the limitations shall

granting, bequeathingorprevail, conveying, giving, devising,as
the in such mentioned to the Romanproperty instrument

Bishop subject any expressedCatholic to trustManchester...of
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instrument,in any said and to any governinglimitations said
trust.

added.)(Emphasis 6 immediately begins,Section then is also hereby“It
trust,provided” that “inthe RCBM holds the eachproperty parish.”of

added.)(Emphasis plainThe language of the statute twodefines different
oftypes of the RCBM and ofproperty property property individual—

parishes. subjectBoth are 2to the limitations contained in ofsection
chapter expressed232 as well as trust inany any ofinstrument

However,conveyance. parish hasproperty the additional limitation of
being used for the of itsexpress parish parishioners.benefit the and

Where the 1885 deed expressly conveyed propertythe at toissue
Bishop Bradley, and not to St. Francis parish,the Xavier hold that thewe

and buildings qualifyland as section 5 not 6property and section property.
Section 5 expressly propertymakes thus ofconveyed that the RCBM
“unless the fromcontrary clearly appears instrument.”the We find
nothing on the offace the deed or in the to suggestrecord that the

toproperty conveyed parish directly,was the or by Bishop Bradley anyor
of his Xavier,successors as RCBM to St. Francis nor petitionershave the
alleged any conveyance Indeed,such or interpretation of the deed. in RSA

(2005)306:7 the legislature has determined:

conveyanceNo of the of alands church shall be to passeffectual
if bythe same themade trustees or deacons without the consent

church,of the or a committee appointedof the church for that
purpose, byor if made the church wardens without the consent of

vestry.the

(2005) (“If donation,alsoSee RSA 306:3 a gift grantor anyis made to
unincorporated religious society, societysuch shall be a farcorporation so

may take, hold,as be necessary manage donation,to and use the orgift
(2005)grant----”); RSA “trustees, deacons,306:4 (recognizing church

wardens or other similar officers of religiouschurches or associeties”
corporate“bodies the purpose takingfor of inholdingand succession

grants donations,and of personal estate,whether real or made either to
successors,them and churches,their or to their respective or to the poor of

churches”).their petitionersThe have not thatalleged requirementsthese
in conveywere met order to landthe and from the tobuildings RCBM St.

they allegeFrancis Xavier. Nor do that these requirements were not met
by the sale of the property from the RCBM to the individual who would

itgive to the Armenian Orthodox Church.
We recognize that the RCBM as as parishionerswell the torefer the

land and buildings as St. Francis property.Xavier That notwithstanding,
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defined, but the deeds andparties dispute, bynot the to abyto land istitle
ofde novo reviewby Having performedcourt.interpretedas thisstatutes

documents, to theconveyed property1885 thishold that the deedthese we
that, although didRCBM, also note itnot St. Francis Xavier. Weand to
the conclusionreasoning, the court reached sameprovide probatenot its

question]in forholds title the landlegal [toit “that the RCBMwhen ruled
of Manchester.”the Diocese

under chapterhave no recoursesay petitionersThis not to that theis
Diocese, we hold thatofthey232. are members the ManchesterBecause

exercisesproperlyto ensure that the RCBMpetitioners standingthe have
2Section definesrespect property.with to RCBMpowersits duties and

powers:those

hold,receive, take, byandempowered to[The shall beRCBM]
devise, otherwise,lease, real estate ofpersonalor andgift,sale

of the same fordescription,... manage disposeand to andevery
educational, ofcharitable, and thepurposesburialreligious,the

church, this and tosubject to the laws of stateRoman Catholic
deed,devise, orany bequest,of trust forth inanythe terms set

estate, as maysuch with such limitationsconveyance anyof ...
trust, thesubjectfull to lawsby govern any power,such withlaw

trusts, conveyto the saidof to the terms of suchthis state and
absolute, ofby mortgage paymentor to securebyestate deed

money.

a ofprohibit propertyto the of the as violationpetitionersThe seek sale
2, however,powers chapter expresslyRCBM’s under 232. Sectionthe

property][RCBMand ofpower “manage disposeRCBM the togives the
charitable, educational, theand burial of Romanreligious, purposesfor the

added.) argueThe do not that(Emphasis petitionersCatholic [C]hurch.”
to of the Roman Catholiccontraryhas the intereststhe RCBM acted

as of St. FrancisChurch, only against parishionerstheir interestsbut
Xavier.

ofholding buildings propertyOur the land and at issue here are thethat
interpretationSt. Francis Xavier is consistent with ourthe RCBM and not

(1916).Bank, There,v. 196 a232 in 78 foundationchapter Akscynof N.H.
“thepurposeto raise in trust for the ofmoneyhad been established

for Lithuanian Catholicsecuring [a]of church accommodations
78 at The funds were then donated tocongregation.” Akscyn, N.H. 199.

RCBM, allegation theyarose had not been used for thethe and an that
purpose.intended We stated:
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it,money,It is claimed the or of was theportions given upon
trust or it was only purchasecondition that to be used for the of a

which,building, for,church the to paidtitle when should be in thé
name of St.- of IfSocietythe Cassimer Roman Catholic Nashua.

so, committee,this be it is that neitherapparent societythe the
bishop moneynor the are authorized to the for[sic] use another

purpose.

added).Id. at 200 the(emphasis While issue there was differentslightly
here,from both onturn whether title to land and buildingscases

purchased donated funds in an entitywith should have been the name of
other than the RCBM.

petitioners urgeThe us to the fact that byconsider donations were made
St.. parishioners parishFrancis Xavier to the and the DioceseManchester
in to forpay buildingsorder the at issue. We read their arguments as

thatstating buildingsthe are St. Francis Xavier property, and thus
governed by However,6 chaptersection of 232 and not section 5. there is

donations,no the although clearly use,evidence that formarked a specific
paywere onbuildingsto for the condition that they propertybecome of

Indeed,the than ofparish rather that the RCBM. the 1885 deed itself
specifically references a church bethat built as a condition of the transfer

Bishopto Bradley.

Section 5 of 232chapter conveyancemakes clear that such a is to the
Furthermore,RCBM and not to St. Francis Xavier. there are no

allegations that title to landthe and is inbuildings separate entities. We
land,buildings,therefore hold that the like belongthe to the RCBM and

not to the parish chapterunder section 6 of 232.
We reach the same result analyzing responsibilitiesthe RCBM’s as

defined RSAunder article 8 of 564-B.chapter Trustees are required to
“administer, manageinvest and trustthe and distribute the propertytrust

faith,in good in accordance with [the terms and andpurposestrust’s] the
beneficiaries,ofinterests the and in accordance with this chapter.” RSA

petitioners564-B:8-801. pointThe to innothing the Uniform Trust Code
that aprohibitwould sale of the property, long proceedsso as the are used
for benefitthe of the Roman Catholic Church. Section 8-801 of RSA
chapter 564-B authorizes a trustee inmanage propertyto trust accordance

terms, above,with the trust’s and as discussed 2 chaptersection of 232
expressly disposalallows the of RCBM property.

We need not the ofprecise scopedefine the RCBM’s duties. We
holdsimply that the ofproposed sale the land and in thisbuildings case
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chapterduties under eitherof the RCBM’sa violationdoes not constitute
564-B.chapter8 of RSA232 or article

Canon Lawconsidered theto havesuperior appearsthe courtAlthough
inengagedHavingdecision, the same conclusion.we reachmakingin its

Amendment, theas well asof the Firstapplicabilityof thede novo review
deed, superiortonow turn theand weof the statutesinterpretations

alltruth of factsAssuming thethe motion to dismiss.grantcourt’s of
from theminferenceswrit, construingin all reasonableandcontained the

410, that the152 at we holdBerry, N.H.in of the seepetitioners,favor
thewe affirmgranted. Accordingly,properlyto dismiss wasmotion

statutory and theit to the trustby superior court as relatesthedismissal
asRCBM’s duties trustee.

asupportin the writnot whether factspetitioners appealAs dothe
constructive trustseparate,created amonetary donationsclaim that the

seek, that issue.we not addressgive theythem the relief dothat would

IV

claimsjudicata petitioners’res bars theThe final issue is whether
to theprohibitdeed be construedrestrictions of the 1885 shouldthat the

judicata that a finalthe doctrine of res issale. The essence ofproposed
upon theis conclusiveby competent jurisdictiona court ofjudgment
of action.subsequent involvingin a the same causelitigationparties

270, 273129N.H.Corp. Leasing,v. First SouthernEastern Marine Const.
(1987).

of action in theargue that the causesappeal, petitionersOn the first
petitionersnot identical. The claim:superior and courts wereprobate

argumentwas not an raisedThe issue of the deed restrictions
andJudgmentin for Declaratorythe their Petitionby appellants

Rather, thetherefore, Superior Court.it was not before the
Superiorfrom Court onsought rulinga the whetherappellants

Newstatutory bythe trust createdthe RCBM as trustee of
theviolating fiduciary1901 its duties toHampshire Laws was

of theby selling property.the trust St. Francisbeneficiaries

(Citation omitted.) disagree. paragraphs petition,In 36 and 37 of theirWe
petitionersthe declared:

by CompanyThe ... contain[s]deed the Jackson[1885]
property.on the use of therestrictions

Petition, the torequestingthis the are CourtBy petitioners
in andare full and effectdetermine that said restrictions force



254

fromthereby respondentslimit the the church for aconveying
nonreligious use.

This was exactly probatethe issue before the That the petitionerscourt.
also arguingwere that the RCBM violated its asduties trustee does not

change fact they petitionedthe that the court forsuperior a determination
the 1885that deed restrictions prohibited proposedthe sale of the

property.
petitioners that,The next ifargue even the claims to .1885enforce the

cases,deed restrictions same in both preclusionwere the cannot take
theyas instandingeffect were denied the probate court action and

parties issue,therefore were not to that case. We need not thatreach
however, by asking superiorbecause the court to enforce' the deed
restrictions, matter,and inattemptingthen to intervene probatethe court

petitionersthe raised the issue of their tostanding enforce deedthe
in superiorrestrictions both the and probate courts. Thus the issue

precluded petitionersis whether the had standing litigateto issues related
restrictions,to the challengeddeed something by the RCBM in both

actions.

The probate petitionerscourt held that the standingdid not have to
enforce 1885 rulingthe deed restrictions. This was made the partiesafter

issue,argued standingthe merits of the petitionersand the not tochose
challenge that ondetermination Theappeal. parties rearguedsame then

question ofthe the petitioners’ standing to enforce the indeed restrictions
superiorthe court. Given that partiesthe and the standing issue were

identical, and the probatethat court proceeding finalityhad reached on the
petitioners’issue of the standing, we petitionershold that the were

precluded raisingfrom regardingclaims the ofenforcement the deed
restrictions in the superior court.

We make no as tostatements the thepropriety probateof court
determination, petitionersas the did not denialappeal standingthe of in

holdingthat case. Our simply recognizes that,here having litigated that
lost,inissue probatethe court and the petitioners are frombarred

bringing againaction in superiorthe the court. Although applywe would
judicata court,res to a slightly different issue the superiorthan we reach

the same result with torespect petitioners’the Accordingly,second claim.
we affirm on that asissue well.

Affirmed.
DugganDalianis, Galway, JJ.,and concurred.


