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proceeding outweighs policyin a civil the ofsubsequentconviction
claims.preventing stale

as a valid criminalholding today recognition longOur is a that as
in cause of action based on a defenseplace, legal malpracticeconviction is a

inresulting that conviction cannotcounsel’s ineffective assistance
we conclude that an action forAccordingly,withstand a motion to dismiss.

not until a criminal defendantlegal malpracticecriminal does accrue
post-convictionreceives relief.

Remanded.

DugganDalianis, Galway, JJ.,and concurred.
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Brown,A. R. senior assistantKelly Ayotte, attorney general {Simon
orally),on and for the State.attorney general, the brief

defender,Winters, Concord,appellateAndrew assistant of on the brief
for defendant.orally,and the

Duggan, defendant, Blomquist, appealsJ. The Bruce his convictions
J.){O’Neill,injury Superior attemptedafter a trial the Court for murder

2005);Frechette, (1996);of seeGeorge (Supp.RSA 629:1 RSA 630:l-a
assault, (1996); assault,first-degree second-degreesee RSA 631:1 and see

(1996).(1996), Frechette;RSA 631:2 of see RSA 635:1burglary,Jolene and
We affirm.

2, 2002,jury followingThe could have found the facts. On June at
a.m.,4:30approximately Jolene Frechette awoke to see the defendant

holding husband,a knife and standing sleeping Georgeover her Frechette.
said, screamed,As the defendant “George,” jumpedJolene off the bed and

threw herself at the defendant. The defendant stabbed both Jolene and
George. George put yelledhis hands and forup get Penny,Jolene to their

daughter,adult and leave the house.
times,After the George Georgedefendant stabbed three noticed that

the knife no longer George gothad a blade. out from under the covers and
pushed wrestled,the againstdefendant a bureau. As they George
managed grabto the defendant’s throat and choke him. George dragged
the hallway,defendant down a slammed his sliding glasshead into a door

unconscious,him himrendering and ground.threw outside onto the
The byFrechettes were taken ambulance to hospital.the Both had

injuries,serious emergency surgeryreceived and in hospitalremained the
days.for several The approximatelydefendant was arrested an hour and a

half later.
The defendant and George Frechette had lived next door to one another

growing and hadup known one another for more than Inthirty years.
2001, the livingdefendant was next door to the Frechettes at the home of

sister A boundaryhis and her husband. line indispute arose which the
defendant point,became involved. At one George felt the defendant was
trying to extort himmoney from and called the police. arguedThe State at
trial that the defendant’s attack on George bywas motivated a
longstanding grudge, stemming partin from the boundary dispute.

trial,At the defendant asserted a of Ainsanity. psychologistdefense
that, alcoholism,testified for the defendant as a result of chronic the

defendant functioninghad abnormal of the frontal ofpart his brain. The
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a neuropsychologist systemState called who testified that the frontal of
appearedthe defendant’s brain intact and functioned overall within the

average range. psychiatristThe State’s chief forensic testified that the
disorder,defendant had a mixed thatpersonality but the defendant’s

productconduct was not the of a mental disease or defect. At the
trial,of six-day jury rejected insanityconclusion the the the defense and

charges.convicted the defendant on all
First,appeal. arguesThe defendant raises two issues on he the trial

jurycourt should have instructed the on the lesser-included offense of
first-degree charge attempted Georgeassault on the of murder of

Second, that,arguesFrechette. he because the defendant has the burden
proof insanity, closingof on the issue of he was entitled to make his

argument after the State.
issue,consideringBefore the merits of the lesser-included offense we

argument concerning preservation.must address the State’s issue State v.
(1992).Parra, 305, trial,135 N.H. 308 At the defense anrequested

first-degreeinstruction on assault as a lesser-included offense to the
attempted charge. objected judgemurder The State and the trial took the

advisement, counseltellingmatter under he would “let them know
tomorrow.” The record not reflect anydoes further discussion of the

nor trialrequest; judge give requesteddid the the instruction.
brief,In argues requestits the State that the defendant’s for a lesser-

included offense instruction limited to assault asfirst-degreewas defined
1(b)631:1,by RSA ... causes to(“purposely bodily injury byanother

deadlymeans of a and that the did notweapon”) requestdefendant an
631:1,1(a) (“purposely bodily injuryinstruction under RSA causes serious

another”). agree.to We The defendant’s trial counsel stated at trial that
predicatethe factual for the instruction was that the defendant used a

deadly weapon requestand acted This mirrors the ofpurposely. language
1(b) 1(a).631:1, 631:1, Thus, only preservedand not RSA the issue is

angivenwhether the court should have instruction on the lesser-included
631:1,1(b).first-degreeoffense of under RSAassault

A preservationdifferent arose at oral when bothquestion argument
questionedcounsel were about whether the failure of the defendant’s trial

counsel to raise the issue of the lesser-included offense after the trial court
completely precludestook the matter under advisement appellate review

State,of the lesser-included offense instruction issue. Counsel for the who
trial,prosecutorwas also the at said that he was not thetaking position

that lesser-included issue was not preservedthe offense because he was
that had injudge“almost certain” the trial ruled on the instruction an off-

trialcolloquy. judge’sthe-record His recollection is consistent with the
that of ruling day.statement he would let counsel know his on the next
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thebyraisedonly preservationthat the issuefor the State statedCounsel
on bothan instructionrequestedthe defendantState is whether

(b)(a) (b) In thelightalone. of State’sand or on subsectionsubsections
forfeitedcompletelythe defendantnot address whetherwe willposition,

the record tofailing objectto later onbyoffense issuethe lesser-included
(claimParra, adequatelyat 307-08 of error135 N.H.ruling.the court’s See

judgeandpartiesshows that theappealfor where “evidencepreserved
court”).before the trialthough properlyas the issue wereproceeded

issue, citingpreservationaddress thisconcurring opinion chooses toThe
(2004),248, 250 for theManagement,v. 151 N.H.PropertyBean Red Oak
regardless ofmay preservationthat address the issueproposition we

Bean,on that Unlikeopposing party objected ground.thewhether
however, on did not address theopposing party appealwhere the

manner, toaffirmativelyin here the State declinedpreservation anyissue
affirmativelyissue—counsel for the Statepreservationassert the

that into this court that he was “almost certain” the issuerepresented
give noconcurring opinionbelow. While the wouldquestion preservedwas

we believe that under theweight representation,to counsel’s
case, it. Our rulesmay properlycircumstances of this we consider

in Seeagreementsto reach of fact lieu of the record.encourage parties
Sup. 13(6). Indeed, generally uponCt. R. courts look with favor

by parties attorneys,in a the or theiragreements judicial proceedingmade
encouraged by the courts. See 83 C.J.S.stipulationsand such should be

(2000). concurring opinion,§§2-3 Like the we do not doubtStipulations
of counsel for the State as to his recollection. Because it isthe word

thisapparent parties agree preservedthat both that the defendant issue
review, parties havingno not to the as entered intofor we see reason treat
agreement mayan of fact that we consider.

that entitled to aurgesThe defendant us to hold he was lesser-included
is the “same offense” asfirst-degreeoffense instruction because assault

arguesof He that underattempted purposes jeopardy.murder for double
that the State offered tojeopardy analysis,a double “The same evidence

that heBlomquist attempted Georgethat to murder also establishedprove
George... by purposely... causingfirst degree againstcommitted assault

Hutchinson,of See v. 137bodily injury by deadly weapon.”means a State
(1993) (double591, prosecution first-degree596 forjeopardyN.H. bars

allegedeach indictment the sameattemptedassault and murder where
conduct).

injectto a double jeopardyWe decline the defendant’s invitation
analysis. To do would createanalysis into the lesser-included offense so
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in anuncertainty area of law that is well-settled and straight-forward. The
lesser-included analysis requirements:offense has two

First, the lesser offense must be embraced within the legal
definition greaterof the offense. This requires comparisona of

statutorythe elements of the in questionoffenses without
Second,reference to the evidence adduced at trial. the evidence

adduced at trial providemust a rational basis for a finding guiltof
on the lesser offense rather than the greater offense.

(2002)Watkins, 760,765 omitted).v.State 148N.H. (quotation
With respect test,to the first requirement, the elements “it is not

thatenough bythe evidence offered the prosecution prove chargedto the
offense;offense would prove rather,also be sufficient to the lesser to be

necessarily included in the charged,offense the lesser offense must be
legal Hall,embraced -withinthe definition greaterof the offense.” State v.

(1990).446,138N.H. 449

Applying the elements test to the first-degree assault elements
631:1,1(b),under RSA first-degree assault is not a lesser-included offense

of attempted First-degree 631:1,1(b)murder. assault under requiresRSA
proof that the deadlydefendant used a weapon. Attempted murder
requires 629:1;no such proof. See RSA RSA Accordingly,630:l-a. because

deadlyuse of a weapon is not embraced within legalthe definition of
murder, 1(b)attempted first-degree 631:1,assault under RSA is not

necessarily in attemptedincluded murder. The correctlytrial court ruled
that the defendant was not entitled to a lesser-included offense instruction
on first-degree 631:1,1(b).assault under RSA

We next consider whether the trial court by denyingerred the
requestdefendant’s closing argumentto make a after the State on the

issue of when the defendant bore the proofburden of on thatinsanity,
trial,issue. Prior to the the defendant filed a Motion For Altered Trial

Procedure, to haveseeking presentthe State closing argumentits first
and alternative,to have the defendant Inclose last. the soughthe to

apresent closingrebuttal on insanitythe issue of after closing.the State’s
The trial court denied the motion and did not allow the defendant to make
a argument.rebuttal

We note here that the defendant could have ifargued last he had
opted trial,for a bifurcated trial. At a bifurcated the guiltissues of and

State,sanity would have separatebeen decided at proceedings. See v.
Baker, (1980).773, 778120 N.H. In guilt phase,the usuallythe State would

closing argumentmake its last itbecause has the burden of proof. See
(1978).Garceau, 321,State v. 118 N.H. 324 inSimilarly, sanity phase,the
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heargument last becauseusually closingmake hiswouldthe defendant
trial,However, thein a non-bifurcatedid.proof.burden of Seehas the

it thelast because hasclosing argumentmake itsgenerallyState will
Baker, 777.120 N.H. atguilt. Seeof the defendant’sprovingburden

discretion, in acriminal defendantof aan unsustainable exerciseAbsent
closing evenargumentto the lastright presenttrial has nonon-bifurcated

insanity.defense of Seerespectwith to theproofif burden ofhe bears the
Lambert,(1988); 147Sundstrom, 203, State v.131 208v. N.H.State cf.

(2001) exercise of discretion295, unsustainable(explaining296N.H.
standard). aThus, here, righthis tothe defendant waivedwhere

trial, argument on theclosingno to the lastright presenthe hadbifurcated
insanity.ofissue

There, chargedthe defendant wasdirectly point.v. Baker is onState
Baker, a120 N.H. at 774. He enteredmurder of his wife.attemptedwith

Id. He wasright a trial.insanityof and waived his to bifurcatedplea
and, allowed tothat he should have beenappeal,convicted on claimed

recognizingdisagreed,Id. at 776-77.Weclosing argumentmake his last.
trial court’sthat, is committed to theclosing arguments“the order of

not be set asideof this discretion willand the court’s exercisediscretion
to close evenrightThe had nofor manifest abuse. defendantexcept

insanity defense.”respectwith to histhough proofhe bore the burden of
Baker, that the court’sshowingIn that there had been noId. we held

unduly to theprejudicialto the State to close waspermitdecision
did not commit andefendant, concluded that the trial courtand we

todenying requestin the defendant’sexercise of discretionunsustainable
Lambert,Id.; v. 147 at 296.State N.H.argue last. cf.

Baker because theargues distinguishableThe that isdefendant
closing argumentin to his entire after thesought givethat casedefendant

closed, sought only closinghe to make a rebuttalState had while here
However, inthis distinctioninsanity. rejectedon the issue of weargument

There,Sundstrom, righthad waived his to131 N.H. at 208. the defendant
arguehave been “toargued permitteda trial and that he shouldbifurcated

upheldId. We theinsanity closing argument.”defense after the State’sthe
that, bifurcation, ofrequestedthe orderreasoningcourt’strial “absent

thatjury.” Id. at 206. We held thearguments would tend to confuse the
to make aopportunitythe defendant theby denyingtrial court did not err

208.insanity.on the of Id. atclosing argument solelyrebuttal issue

aarguesto overrule Baker. He thatFinally, the defendant asks us
(1996), heightenedwhich the defendant’sRSA 628:2amendment to1987

of evidence to a clearinsanity preponderancefrom theprovingburden of
standard, allowingthe of theconvincing importanceenhancesand
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asserting insanitydefendant an to present closing argumentdefense his
(1999).Blair, 669,v.last. See State 143 N.H. 673 disagree.We The

statutory amendment does not alter our in Bakerholding because the
State still prove guilthas the burden to insanitybefore the defense

applicable.becomes
facts,BakerApplying presentto the findwe that the defendant suffered

prejudice by closingno undue not last on insanitythe issue of and the trial
■■Baker,court acted within its discretion. 120 N.H. at 777.Cf.

Affirmed.

Galway, JJ., concurred; Broderick, C.J.,Dalianis and concurred
specially.

Broderick, J.,C. Iconcurring specially. concur with the majority’s
affirmance of the defendant’s convictions in Ithis case. write separately,
however, Ibecause do not believe that preservedthe defendant his
argument theconcerning requested jury instruction. IConsequently,
would not reach the more specific preservation question the majority

preservedaddresses —whether the defendant an argument juryfor a
1(a).631:1,1(b), such,instruction under RSA but not As I opinionvoice no

regardwith to the majority’s subsequent analysissubstantive of that issue.
Arguing first-degreethat assault is a lesser-included offense of

murder,attempted the defendant contends that the trial court erred when
it juryfailed to instruct the on the former offense. As byrelated the
majority, instruction,the defendant arequested lesser-included offense to
which objected.the State After bothhearing parties, judgethe trial stated
that he questionwould “take that under youadvisement let[and] know

youtomorrow when day,come in.” The next the trial judge instructed the
jury, but did not requestedinclude the defendant’s instruction on the
lesser-included offense. Immediately instructing jury,after the the trial
judge record,asked both counsel: “Other than what is on the anything
else?” inreplied negative;The State the defense counsel responded,
“Satisfied, Your Honor.” The record is anyotherwise silent as to other

objectionsstatements or by party,either or any colloquy with the trial
judge juryregarding instructions.

that,At oral argument, agreedthe State under a “straight reading of
record,”the the preserved.issue was not forCounsel the State continued

that he did not a firm memory,“have but I’m almost certain” that the trial
judge givenhad prior partiesnotice to both as to goingwhether he was to
give requestedthe In responseinstruction. to questioningfurther as to
whether he recalled preservingthe defendant the issue at an off-the-



“I say that----It’s areplied,counsel for State can’tcolloquy,record the
happened.”that havememory, but I’m almost certain wouldvery vague

“completelynot defendantdecides to address whether themajorityThe
on theby objectto laterfailinglesser-included offense issueforfeited the

andruling,” the State did not raise the issueto the court’s becauserecord
hadjudgecertain” that the trialcounsel for the State was “almostbecause

I docolloquy.in an notrequestedon instruction off-the-recordruled the
SuchState as to recollection.word of counsel for the hisdoubt the

recollection, however, analysis.our preservationnot influenceshould

along jurisdiction specific,in this thatrecognizedIt has been
forobjection preserveto an issuecontemporaneous requiredis

grounded judicialThis is in bothrequirementreview.appellate
sense, affording trial court theeconomy and common the

made,may clearlyit orto correct an error haveopportunity
not the trial courtwhy Providingit did make an error.explain

particularly appropriateerror isopportunitywith the to correct
alleged juryerror a instruction.where an involves

(2003) (citations,80, andClukay, quotations,v. 150 N.H. 82-83Berliner
omitted). The to civil and criminalrequirement applies equallybrackets

(2005).Ainsworth, 691, 694v. In addition:matters. State 151 N.H.

of the ... this courtappealing party provideIt is the burden to
on as well asappeal,a record sufficient to decide her issueswith

trialthat raised her theto demonstrate she issues before
court____[F]ailure of to with thesemoving party complythe

bybe the ofrequirements may regardlessconsidered court
grounds.on thoseopposing party objectswhether the

Sup.248, (2004);Mgmt., 151 see Ct.Prop.Bean v. Red Oak N.H. 250 R.
(1988)(“[T]heWarden,13(2); 312,131Cunningham,v. N.H. 314Reynolds

inpetitioner demonstrating objectedthe of that he thebears burden
forum____”).appropriate

Here, byhave no record the to the decisionobjectionwe of an defendant
instruction,give requested duringof not to the either thejudgethe trial

judgeof the instructions the trial andproposed byinitial discussion
counsel, subsequent judge’s jury,the to the oropposing to instructions

vagueof which for the aduring colloquy memory.a counsel State has
Instead, proposalhave a record of the initialonlywe reflective defendant’s

offense, subsequentfor on a aan instruction lesser-included and
jury.instructions to the Seegivendeclaration of satisfaction with the

Ainsworth, given151 N.H. at 694 that trial have(argument court should
jury preserved contemporan-not where defendant did notinstruction
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court,eously trial butobject before indicated satisfaction with instructions
given).as

presentedThe situation here is fromsignificantly different that
Parra,Parra,in State v. cited Inby majority.addressed the the defendant

assault,appealed aggravatedhis conviction of felonious sexual contending
bythat court excludingthe trial erred that hadevidence the victim been

sexually previous Parra, 306,assaulted on a occasion. State v. 135 N.H.
(1992).307-08 The defendant had filed a motionpretrial to introduce this

evidence, asserting that the evidence regardwas relevant with to
credibility abilityto test the victim’s to fabricate a detailed incident of

motion,sexual A hearing stenographerabuse. was held on the but no was
present. appeal, arguedOn the defendant that the shouldevidence have

inbeen allowed order to attack the medical evidence toused corroborate
trial testimony. Arguing preservedvictim’s that the defendant notthe had

appeal,this incorrectly pretrialissue for the State noted that thenothing
motion had alerted the trial court to tothe defendant’s desire introduce
the forevidence the latter reason. Id. at 308.

In that washolding adequatelythe issue for wepreserved appeal, noted
following. First,the the therecord included defendant’s motion to set

verdict,aside inthe which he referred back to both his motionpretrial and
Second, motion,the inhearing post-trialthereon. his the defendant

represented that he had atargued, pretrial hearing,the the need for the
priorevidence of sexual assault to rebut medicalthe evidence as a distinct

Third,ground admissibility. objectedfor the State on the merits to the
verdict,motion to disputeset aside the but did not the defendant’s

representation. Finally, trial courtthe considered the merits of the inissue
its post-trialorder on the defendant’s motion. Consequently, both the

had, record,in effectivelyState and the trial court the ratified the
such,representationdefendant’s in his motion setto aside. As the record

that parties proceededdemonstrated both the and trial judgethe had as
though the issue was properly before the trial court. Id. at 308-09.

Here, is nothingthere in the record to indicate that the defendant
objected to judge’seither the trial decision not to thegive requested
instruction, or to jury given.the instructions as While the State is not

issue,overallarguing preservationthe is innothingthere the record to
indicate that the judge proceededtrial had as thethough issue was
properly the trialbefore court. The record is also silent to whetheras the
trial thejudge partiesever informed that he had not to givedecided the
requested prior actually instructinginstruction to the jury.

I recognize that an contemporaneous objectionadditional is not required
objectionwhen counsel has made an earlier concerning the same issue.

(1991) (defendantSee, Simonds,v.e.g., 203,135 205State N.H. need not
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trial,atacts admittedprior bad evidenceobject contemporaneously when
during pretrialto of such evidence madeadmissibilitywhen objection

however, any objection atHere, regardingis silentthe recordhearing).
defendant, priorcourt toany ruling by the trialany the andbytime

jury.instructing theactually
There, challengedthe defendant theClukayBerliner v. is instructive.

and contended thatjurynature of the trial court’s instructionspermissive
instructions, give,trial court to wouldhis which the refusedproposed jury

thethat issuerequisite guidance.have the The record showedprovided
explored duringwas a chambersproposedthe instructionsunderlying

evidence, daythe the before finalat the conclusion ofconference
proposedand the court theargument, and that counsel reviewed

and thedid indicate that counsel courtinstructions. The record not defense
instructions,on and the chambers conferenceany agreement thereached

todayto reconvene the next allowexpressedconcluded with an intent
Berliner, atobjections on the record. 150 N.H. 82-84.placeto theircounsel

counsel,the before itfollowing day, specificallyThe trial court invited
to on its draft instructions. Defense counseljury,instructed the comment

instructions, includedto the court’s draft which theobjectionraised no
Likewise,appealthe defendant claimed on was erroneous.instruction

objectionno tocharge,the trial court’s defense counsel madefollowing
failure to use instructionsspecificeither the court’s instructions or its the

In holding preservedId. at 84. that the defendant had not hissubmitted.
trial decidedargument jury,that the court had misinstructed the we that

any disagreementhad failed to the trial court shedefense counsel alert to
chargehad andwith the stated:

theacknowledge that defense discussedWe counsel
in day priorwith the trial court the[underlying issue] chambers

charge anjury generalto the and articulated concerns about
thatguide jury’s concerning[choicestandard to theappropriate

however,She, Aobjection.formalized an chambersissue]. never
directed at the court craft or utilize apersuadingdiscussion to

instruction, more, or to view ofproposed adopt specificwithout a
law aapplicable specific, contempor-the does not constitute

law,on theobjection. Exchange cogentaneous of views however
well-intentioned, objection,cannot substitute for formalor a

objection is on theplainly expressed.unless an None is evident
us.record before

omitted).Id. (quotation
IFinally, agree majority’s concerningalso with the theconclusions

that, insanity,to the heregarddefendant’s contention with issue of was
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entitled to closing argumentmake his after the State. In toresponse the
request Baker,defendant’s that (1980),we overrule State v. 120 N.H. 773 I

note that Baker has proven to be neither badly-“unworkable [n]or
reasoned,” Providence Scanlon, 301,Mut. Fire Ins. v.Co. 138 N.H. 304
(1994). As the statutory byamendment cited the defendant does not alter

Baker,our inholding viabilityits has not changed.
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