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(SvenFirm,Law of Portsmouth D. Wiberg on the brief andDesfosses
fororally), the plaintiff.

Nelson, Kinder, (JohnP.C.,Mosseau & Saturley, of Manchester C.
Bell,Kissinger, Jr. and brief,Richard C. Jr. on the and KissingerMr.

orally), for the defendant.

Broderick, 34,C.J. Pursuant to Supreme Court Rule the United
C.J.)States District Court for the District of HampshireNew (McAuliffe,

certified to followingus the questions of law:

1. In the context of a civil action for legalcriminal malpractice,
see, Shaheen,e.g., Mahoney Gordon,v. P.A.,Cappiello, Stein &

(1999),143 N.H. 491 when does a criminal defendant’s cause of
action against orhis her defense counsel accrue?

2. If the ofcause action for legalcriminal malpractice accrues
upon the criminal defendant’s discovery attorney’sof the alleged
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harm, statepertinenttheresulting isand thenegligence
obtains-the criminal defendanttolled untilperiodlimitations

criminal convictionunderlyingherfrom his orcollateral relief
innocence)?actualprovingtoavoiding estoppel bars(thereby

that Newbelow, questionthe firstwe answerstatedFor the reasons
respectapproachtrack” withor “one“bright-line”follows theHampshire

would notclaims; limitation periodthus thelegal malpracticecriminalto
his orrelief fromor collateralobtained directuntil the defendantaccrue

firstto thelight responseIn of ourcriminal conviction.underlyingher
question.secondnot address thewe needquestion,

inlivingfacts. Whilefollowingtheprovidescourt’s orderThe district
tosix-year-old victimPortsmouth, forced theallegedlyTherrienRobert
Inthereafter, Maine.family moved totheon him. Soonfellatioperform

Therrienallegedabout the assault.1995, her motherthe victim informed
inassault, to trial Newbroughthe wasthat but beforechargedwas with

committed'alleged sexual assaultstried for otherHampshire, he was
wasin Therrienlivingwas Maine.familywhile thethe victimagainst

charges.of the Maineacquitted
to hearjurythe was allowedHampshire,trial in NewAt Therrien’s later

in Defensethat occurred Maine.assaultsallegedof the sexualevidence
however, evidence that Therriennot, to introducepermittedcounsel was

addition, over defense counsel’sIncharges.of thoseacquittedwas
socialfrom the victim’stestimonyto hearjurythe was allowedobjection,

wasthe victim until sheworker, that Therrien had abusedwho testified
1997, aggravatedconvicted ofIn of Therrien wasold. Marchyearsthirteen

toseven and one-halfand was sentenced to servesexual assaultfelonious
years prison.fifteen in

court, Therrien, by differentrepresented. appeal to thisOn direct
in evidence of othercounsel, admittingtrial court erredthat theasserted

Maine,inthat occurredacts, sexual assaultsincluding allegedthebad
ofacquittedhad beenhim introduce evidence that hetopermitting■without

(1999).433,Therrien, argued434 He alsov. 144 N.H.Statecharges.those
totherapistvictim’sallowingin thethat the trial court erredappealon

Id. We affirmedunchargedof abuse.multiple incidentstestify about
theconviction, testimony aboutconcluding that the victim’sTherrien’s

Id. at 436.harmless error.in Maine amounted tosexual assaultsprevious
hisappealforaddition, preservethat Therrien failed toIn we concluded

to; (1) ofthe introductionruling precludingcourt’sthe trialobjections
(2) introduction' ofand thecharges;on the Maineacquittalevidence of his

Id. at 437-38.testimony.the social worker’s
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decision,ourFollowing soughtTherrien incollateral relief the State
court,trial claiming that he had been denied effective assistance of counsel

during his first trial. Therrien’s motion for a bynew trial was denied the
upon findingtrial court based its had providedthat he been

constitutionally adequate representation. holdingWe vacated that because
the trial court evidentiaryfailed to conduct an onhearing the matter prior

(N.H. 2001).Therrien,to its v.ruling. 1,State Robert No. 2000-579 Oct.
The case was then transferred to a judge, evidentiarysecond an hearing

held,was and the court found that provided constitutionallycounsel
(N.H.representation. Therrien,deficient v.State No. 96-S-541 Super. Ct.

2002).7,May Accordingly, the court vacated Therrien’s conviction and
granted State, however,his motion for a new trial. The declined to

time,reprosecute. By that alreadyTherrien had served approximately five
years prison.in

28, 2004,On January diversityTherrien filed his againstaction his
Sullivan,attorney,former Mark claiming that actuallyhe is innocent of the

charges brought himagainst and that Sullivan’s deficient representation
proximately allegedlycaused his wrongful conviction and incarceration.
Sullivan moved to groundsdismiss on the that Therrien’s action is barred
by applicablethe period.limitation

State,In (1)this a malpracticecivil requiresaction ofproof an
attorney-client relationship, triggerswhich a duty on the part of the
attorney to care,exercise reasonable professional skill and inknowledge

(2)providing legal client, (3)services to that a breach of that duty, and
resultant harm legally by Shaheen,caused the Mahoneybreach. v.

Gordon, P.A., (1999).Cappiello, 491,Stein & 143 N.H. 495-96 A criminal
malpractice action alleging false conviction requires and,identical proof in
addition, requires the claimant to prove, by a preponderance of the
evidence, actual innocence. Id. at 496. It is not sufficient for a claimant to

ifprove that counsel had acted differently, legal guilt would not have been
law,established. Id. As a matter of the gateway damagesto will remain

closed unless a is,claimant can fact,establish that or inhe she innocent of
the conduct theunderlying charge.criminal Id.

An action for malpractice governedis by (1997),RSA 508:4 which
establishes a three-year periodlimitation for personalall injury actions.

McKittrick, (2003).Furbush v. 426,149 N.H. 430 A arises,cause of action
thereby triggering the running statute,of three-yearthe once all the
elements necessary Shaheen,for such a claim present.are See Cappiello,
Stein & Co., (1998).Gordon v. Home 35,Ins. 143 N.H. 40 A cause of action
for legal malpractice in a civil proceeding accrues when an attorney
breaches a professional duty, result,damages occur as a and the claimant
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Hazen,id; v.its cause. See Conradinjuryknow of the andknows or should
(1995).249, 251-52140N.H.

legal malpracticeof action forwhen a causeyetWe have not addressed
havejurisdictions whichAmongaccrues. thosein a criminal proceeding

Many jurisdictionsit, agreement.lack ofis a decidedconsidered there
that aapproach requires“one-track”“bright-line” orfollow the so-called

a causerelief beforepost-convictionto obtainconvicted criminal defendant
State,See, Dept.v.e.g.,accrues. Shawlegal malpracticeaction forof of

(Alaska Kehoe,1991);Admin., 1358, v. 747 So.PDA, 1360 Steele816 P.2d
(Fla. 1999). however,courts, have a “two-track931, adoptedOther9332d

accrues as soon asmalpracticea cause of action forholding thatapproach,”
and theattorney’s negligenceof his or hera becomes awaredefendant

(Colo.1050,See, 91 P.3d 1055-58Goff,v.injury. e.g., Morrisonresulting
2003).(Mont.463, 469-70 After2004); County, 81 P.3dEreth v. Cascade

sets out the elements forMahoney,in whichconsidering our decision
innocence, casereviewingandincluding actuallegal malpractice,criminal

orreasoning “bright-line”the of theadoptwejurisdictions,law from other
in Mahoneyas defined wouldBecause the elementsapproach.“one track”

conviction, we further hold thattime of the defendant’spresentbe at the
legalas an element of criminalrequiredis alsopost-conviction relief

malpractice.
Minnesota,ofreasoning Supremeof the Courtpersuaded byWe are the

regardwithor collateral relief is obtainedappellatewhich held that until
conviction, malpracticecriminal cannota claim forunderlyingto the

740, 744-Friedberg,v. 670 N.W.2dto dismiss. See Noskesurvive a motion
(Minn. 2003). thatThe Minnesota Court reasoned45

legalin aplaceconviction islongas as a valid criminal
on counsel’sof action based a defensecausemalpractice

12.02(e)a Rule motion tocannot withstandineffective assistance
dismiss.

in which aproceedingclaims fromprecluding... [B]y
and willconviction has not been overturnedcriminalplaintiff’s

overturned, anothercomportsour decision withlikely never be
limitations, is toof whichpolicyfundamental of the statute

resources.to husband its limitedjudicial systemthepermit
case, a defendant toTherefore, against allowingin the policythis

subsequentin a civila criminal convictioncollaterally attack valid
stale claims.policy preventingthe ofproceeding outweighs

(citation Bartee,omitted); v. 72see Canaanquotation745-46 andId. at
(“We(Kan.) may sue911, defendant]criminal[a921 hold that beforeP.3d
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relief.”),attorneys legal malpractice post-convictionhis for he must obtain
797,denied, 1090, (2003); Dixon,cert. 540 U.S. 1090 Adkins v. 482 S.E.2d

(Va. 1997) (“Since [post-conviction801 successful termination of collateral
action,challenges part [plaintiff’s]to the is of cause of he hasconviction]

and, thus,rightno of action until that time the statute of limitations does
begin proceeding.”);not to run until termination of the post-conviction

(Or. 1993) (“We556, that, inBispham,Stevens v. 851 P.2d 566 hold order
for a to bring professionalone convicted of criminal offense an action for

counsel,negligence against personthat criminal theperson’s defense
must, breach, causation,in addition to a its ‘harm’alleging duty, allegeand
in that ofperson throughthe has been exonerated the criminal offense
reversal on appeal, through post-conviction proceedings,direct relief or
otherwise.”). inAmong justifications approach,the for this the court Noske
also noted: “equitable principles; provingthe difficulties of causation and

indamages malpracticea criminal case where the notplaintiff yethas been
exonerated; review;the of comprehensive post-convictionexistence and

Noske,collateral estoppel.” 670 N.W.2d at 745 and(quotation, ellipsis,
omitted).brackets

The defendant contends that even plaintiff’s attemptswhen a to obtain
post-conviction limitations,relief “outlast the statute of plaintiffthe is not
without a remedy.” arguesHe that “there is nothing prohibiting the
plaintiff in such circumstances from thefiling action within the statute of
limitations, and simultaneously moving stayto malpracticethe action while

plaintiffthe seeks post-conviction rejectrelief.” We argument.this As the
court in Noske observed:

[Allowing a criminal defendant-plaintiff to commence a legal
malpractice action before obtaining post-conviction relief in the
criminal matter and then staying malpracticethe action until the

post-convictionissue of inrelief the criminal matter is settled
squander judicialwould scarce resources.

Id. at 744 n.3.
We recognize, as argues,the defendant that one of the fundamental

principles of the ofstatute limitations is to stale claims“eliminate and
grant repose to liability that lingerotherwise would on indefinitely.” Id. at

However, this,746. in cases such as “where attorney’s malpractice[the]
occurs during litigation, the dangers associated with delay are lessened
because a record will have been made of the actions which form the

ofsubstance the later malpractice action.” Distribution v.Corp.Amfac
Miller, (Ariz. 1983).795,673 P.2d 798 App.Ct. Accordingly, the policy
against allowing a collaterallydefendant to attack a valid criminal
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proceeding outweighs policyin a civil the ofsubsequentconviction
claims.preventing stale

as a valid criminalholding today recognition longOur is a that as
in cause of action based on a defenseplace, legal malpracticeconviction is a

inresulting that conviction cannotcounsel’s ineffective assistance
we conclude that an action forAccordingly,withstand a motion to dismiss.

not until a criminal defendantlegal malpracticecriminal does accrue
post-convictionreceives relief.

Remanded.

DugganDalianis, Galway, JJ.,and concurred.
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