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(K. brief),Atwood, on forof Hanover William Clauson theClauson &
plaintiffs.the

(WalterBates, A.P.A., L. and LauraMitchell & of Laconia Mitchell
brief),the for the defendant.Spector on

Colla,DUGGAN, Judith the order ofplaintiffs, Stanley appealJ. The and
J.)(Houran, of aSuperior dismissing appeal byCourt their decisionthe

(ZBA). andZoning AdjustmentTown Hanover Board of We reversethe of
remand.

facts. to thesupports following plaintiffs appliedThe the Therecord
existingto TheZBA for to build additions their residence.three variances

requests. The deniedgrantedZBA two denied one of the varianceand
sorequirementsthe side thatrequest for an area variance to setbackwas

on north side of their home.could build a deck theplaintiffsthe screened
groundon that there were “feasiblerequestThe ZBA denied this the

the benefit without a Variance—achievingalternatives for desired
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porchan deck a located in the front —withoutincluding unroofed ..or
substantial hardship.”

timely of ZBA’s InplaintiffsThe moved for reconsideration the denial.
motion,their that had “for aplaintiffs they appliedthe stated screened

home[,]deck which ofrequired zoningfor their a variance because setback
ZBArequirements.” They providedset forth the reason that the had for

variance, i.e.,denying the that werethere feasible alternatives.
Additionally, they they followingthat on therequested rehearingstated

(1) (2)unreasonable”;grounds: “[t]he decision is decision“[t]he denies
laws”;their torights process equal protectionconstitutional due and of the

(3) Portsmouth[,Citydecision Boccia v. N.H.contrary“[t]he is to 151of
(4)(2004)]”;85 and decision is to thecontrary“[t]he ordinance.”

motion,ZBA plaintiffs’ plaintiffsThe denied the and the appealed to the
Insuperior appeal, plaintiffscourt. the ZBAtheir identified the decisions

(theappealed denial of the variance theirrequest subsequentand denial of
reconsideration),motion for “illegaland stated that these were and

unreasonable” for the inreasons set forth their attached motion for
to ZBA.reconsideration the

averred,defendant, Hanover,In answering the the Town of inappeal,
part, ZBAthat the denied the variance “feasible alternativesbecause

variance,ofachieving includingexisted for the desired benefit the
constructing an unroofed deck or frontlocating proposed porchthe at the

Thus, asserted,of the house.” the ZBAdefendant the had found that there
was Boccia,no under 151“unnecessary hardship” N.H. at 92-94.

(1)grounds:The defendant later moved to dismiss appealthe on two the
plaintiffs’ motion for reconsideration to ZBA to withcomplythe failed

(1996)RSA 677:3 because it was “so broad and wasnon-specific that it
impossible for maythe to its[ZBA] understand what errors have andbeen

(2)errors”;address those and plaintiffs’ appealthe to superiorthe court
2005)failed complyto with RSA 677:4 (Supp. merelybecause it

reference, insufficientincorporated, by the motion for Thereconsideration.
trial agreedcourt with the on groundsdefendant both and thedismissed
appeal.

Our in zoning Warner,review cases Harringtonis limited. v. Town of
74, (2005).152 77N.H. We upholdwill the trial court’s on appealdecision

unless it not supported byis legallythe evidence or is Id. Weerroneous.
superiorreview applicablethe court’s of novo.interpretation statutes de
v.McDonald Town Effingham Zoning Bd. 152 N.H.Adjustment,of of

(2005).171, 174
plaintiffs argueThe first that the trial court erred it thatwhen ruled

their rehearingmotion for satisfydid not RSA 677:3. finalWe are the
arbiter of the intent of the legislature expressedas in the of awords
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Manchester,v. 150 N.H.Pelletier Cityas a whole.statute considered of
(2004). statute, to of687, languagea first look theinterpreting688 In we

and, to itsitself, language accordingif construe thatpossible,the statute
onof a is clearmeaning. languageId. the statuteordinaryand Whereplain

thatId. findface, not to modification. Unless wemeaning subjectits isits
intent.we not look toambiguous, legislativeis needstatutory languagethe

Id.

ofto the that the boardrehearing process geared proposition“The is
taken,anyto it hasa correct actionopportunityshall have firstadjustment

121of Boscawen,Townto the is filed.” Fisher v.appeal... an courtbefore
omitted).(1981) end,438, this RSA 677:3(quotation TowardN.H. 440

board,torehearing zoningapart,in a motion forpertinent thatprovides,
it is claimed that thefully upon whichevery ground“shall set forth

677:3,1.RSAis unlawful or unreasonable.”complaineddecision or order of
zoning decision:provides may appealthat a not a boardpartyIt further

made for rehearing...unless haveappellant applicationthe shall
made,and, no notgroundshall have beenapplicationwhen such

on, anybe relied orapplication urged, givenset forth in the shall
gooda unless the court for cause shownbyconsideration court

appellant specify grounds.shall the to additionalallow

statute,Thus, zoninga to arehearingwith this motion forcomplyId. to
the thatfully every ground” party arguesmust on whichboard “set forth

Id.decision “unlawful or unreasonable.”the was
either 677:3 or predecessor,RSA itsprior interpretingOur decisions

(1970) meaning ofguidance regarding31:75 some the(repealed), giveRSA
on whichfully every ground”a “set forthrequirement partythe that

Nashua,In v. 109 N.H.rehearing sought.or is DiPietroreconsideration
677:3,174, 176(1968), instance, to RSAinterpreted predecessorfor we the

zoning set forthrequired rehearingthat a motion for to a boardwhich
zoningclaimed that the board’s decision“every ground” upon which it was

plaintiffs “soughtor RSA 31:75. The awas unreasonable unlawful.
DiPietro,no 109which therefor.”rehearing by specifiedmotion reasons

added). they unable toThey arguedat that were(emphasisN.H. 175
zoningthe for motion because the minutes of thegrounds theirspecify
id. attheyunavailable when filed their motion. Seehearingboard were

of these minutes did nottemporary unavailability175-76.We that theheld
theirgroundsthe forobligation specifythe of their toplaintiffsrelieve

that, minutes, plaintiffsId. even without the themotion. at 176.We stated
in“at least terms.” Id.grounds generalhave theircould stated
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In Town Board v. ZoningPlaistow Selectmen Town Plaistowof of of
(2001),146Adjustment, distinguishedBoard N.H. 263 we DiPietro.of

There, requestedthe board of selectmen for the Town of aPlaistow
ofrehearing by zoning grantthe decision the board to a variance to the

Selectmen,intervenor. Town Plaistow at 264.Bd. 146 N.H. Theof of
request it was inuponstated that based concerns outlined an attached

[DiPietro],inplanning plaintiffsboard memorandum. Id. the“[U]nlike
failed specify any requested rehearing, plaintiffwho to reasons for a the

memorandum,referenced and attached the board’s whichplanning listed
specificthree for Id. atgrounds rehearing.” Specifically,266. the

“maymemorandum had asserted that the in withvariance: be conflict RSA
674:33b; ‘spirit’so that of can fullythe the ordinance be more understood

(ordiscussed; abuildings particularand and that the on cannotproperty
not) omitted).‘hardship.’”should be a Id. We held(quotations that

“incorporation planningof the board’s memorandum RSA 677:3.”satisfied
Id.

Here, plaintiffs’the motion for reconsideration to the ZBA stated
that the ZBA’s of their requestdenial variance on the that thereground
were feasible alternatives to the deck tothey soughtscreened build was
unreasonable, rightsdenied their to andprocess equalconstitutional due

laws,ofprotection contrarywas to Boccia contraryand was to the
ordinance. While the motion at inissue Plaistow Board Selectmenof

grounds by by reference,identified anotherincorporating memorandum
plaintiffs’the directly groundsmotion listed ituponthe which was based.

These grounds at leastwere as as forth inspecific those set the
memorandum toappended the motion at issue in Plaistow Board of

else,IfSelectmen. the ZBAnothing plaintiffs’ putmotion onthe notice
that the plaintiffs believed that ZBA hadthe Bocciamisinterpreted when

foundit that there were feasible alternatives to the theyscreened deck
sought to build. motion spiritThis satisfied the and RSAletter of 677:3.

The court,defendant contends that affirm nonetheless,we must the trial
because the court dismissed the plaintiffs’ appeal on the groundalternative

677:4,that it did not withcomply RSA 677:4. RSA governswhich appeals
zoning court,of board to superiordecisions the requires appealssuch to

“specify grounds uponthe [zoningwhich the orboard] decision order is
to illegalclaimed be or unreasonable.” RSA 677:4.

above,As discussed the trial court dismissed plaintiffs’ appealthe
it complybecause failed to with RSAboth 677:3 RSAand 677:4. The

plaintiffs’ notice of didappeal challengenot the trial court’s dismissal for
to complyfailure with RSA 677:4. onlyThe issue in theraised notice of
isappeal whether the trial correctlycourt ruled theirthat motion for
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toZBA ZBA of understandopportunityto the the therehearing “deprived
to[they] decision be unlawfuluponthe which believed thespecific grounds

omitted.)(Quotation Additionally, plaintiffs’the briefor unreasonable.”
rulederroneouslytrial court that theirdoes not discuss whether the

677:4.appeal complyfailed to with RSA
in a ofan has failed raise an issue noticeOrdinarily, appellantwhen to

Keene,CitySee v. 131 N.H.appeal, deem the issue waived. Wilderwe of
(1989).599, raised inWe also an issue waived when it is a notice605 deem

(2003).226, 230Estate 149 N.H.King,of but is not In reappeal, briefed. of
however, theapply Althoughdo not here. defendantprinciples,These

677:4failure to RSA constitutesplaintiffs’ complycontends that the with
“alternative, independent dismissingan for theseparate groundand

analysis whollythe trial court’s of this issue wasplaintiffs’ appeal,”
the RSAdependent analysis plaintiffs compliedits of whether withupon

gave findingcourt that theonly plaintiffs677:3. The reason the trial for
reconsideration, they677:4 is motion for whichviolated RSA that their

reference, violated RSA 677:3. The court ruled thatbyincorporated
a motion ZBA “is an acceptablefor reconsideration to theincorporating

the in an RSA ofinforming appeal specificmeans of trial court 677:4 the
orgrounds alleged illegal.”which the decision is to be unreasonableupon

Nonetheless, the at didincorporatingit ruled that motion issue not suffice
anyin ZBA“specify waythe motion failed to how is[the decision]because

alleged to be unreasonable.”
ofappeal,the of this the issue whether theUnder circumstances

with 677:4 is from issue ofplaintiffs complied indistinguishableRSA the
because, facts,onthey met the of RSA 677:3 theserequirementswhether

677:4,in tocomply they requirementsto with had the of 677:3.order meet
Thus, trialquestion erroneouslythe of the court dismissed thewhether

fairlyfor with aplaintiffs’ appeal comply comprisesfailure to RSA 677:4
theyto ultimate issue thesubsidiary question the of whether met

16(b)(3).R.requirements of RSA 677:3.See SUP.Ct.

plaintiffs’In of our that the motion for reconsiderationlight holding
677:3, givento ZBA satisfied RSA and the trial court found thatthe that

satisfy RSA becauseappeal onlythe failed to 677:4 it reachedplaintiffs’
conclusion, that the plaintiffs’ appeal compliesthe hold withopposite we
Accordingly,RSA reverse the trial court’s dismissal of the677:4. we

furtherplaintiffs’ proceedingsand remand for consistent with thisappeal,
opinion.

andReversed remanded.

Broderick, JJ.,C.J., Galway,and and concurred.Dalianis


