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Family Division at Salem
No. 2004-738

Jeffrey P.G.and Janettethe Matter ofIn
29, 2005Argued: September

27, 2006JanuaryOpinion Issued:

G., se.Jeffrey by orally, probrief and

P., brief,by pro se.Janette

brief,S., by proLisa se.

Concord, brief, Franklin Piercebyof for theMary Pilkington-Casey,
Clinic,Advocacyand as amicus curiae.Administrative Law

G., (DiMeo,GALWAY, TrialJeffrey appeals the Court’spetitioner,J. The
J.) custody of minor children to Lisagranting primary physicalorder two

aunt,S., that it violated his constitutionalpaternal arguingthe children’s
care, custody,the and control of hisright concerningto make decisions

children. We reverse and remand.
Jeffreyfacts. G. and Janette P. aresupports followingThe record the

J.G., 1996, L.G., in Theyin and born 1997. wereparentsthe of born
7,2002, hearing inAugust three-daya on after a contestedgranted divorce

and P. wereFamily JeffreyDivision at Salem. Both G. Janettethe
(GAL)counsel, representedAd theby and a Guardian Litemrepresented
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custody intenselyof the children’s has beenchildren’s interests. The issue
indisputed separationthe initial 1998.parents’since

of andThroughout pendency couple’s post-divorcethe the divorce
representedthree different GALs have the children’sproceedings,

decree, Jeffrey primary physicalPrior to the final divorce G. hadinterests.
August1999custody approximately throughof the children from October

hearing, report2002. Prior to the final divorce the GAL filed a
historythe much of which arosedocumenting parents’ together,turbulent

custodyfrom to Inarrangements pertainingaffected the children.and/or
J.)decree, (Taube,the final divorce the Trial Court awarded P.Janette

children,legal custody physical custodysole and of two whileprimary the
granting Jeffrey physical includingG. “reasonable custodial liberalrights,”

invisitation as detailed the decree.
parents’ relationshipThe acrimonious and volatile continued to

had areportedly negative impact parties, includingdeteriorate and on all
the Both parents multiple petitionschildren. filed motions and with the

court,trial in subsequent custodywhich were addressed a modification
inhearing conducted 2004. Prior to that the filedhearing,June third GAL

2004,a report, 11, which,written March among things,dated other
(1)revealed parentsthat: both had violated conditions and provisions

(2)decree; 2003,in the duringcontained divorce parentsboth were
byinvolved in four inreporting agenciesassessments child Massachusetts

and whichHampshire,New one of resulted in a offinding neglect against
(3)P.;Janette and the children counselingreceived inconsistent and their

behavioral, health and educational byneeds were affected the lack of
cooperation hostility parents.and between Despitetheir her conclusion
that being behavior,the by parents’children were harmed the the GAL
recommended that they joint legalshare thatcustody and Janette P.
retain physical custody of the children.

2004,In June the court conducted custody hearing.a modification of
evidence,Over two days, the trial court heard including testimony from

the therapistchildren’s and the GAL. After the ofcompletion the first two
days of testimony, but to theprior conclusion of courthearing,the the

order,issued an acknowledging emotional,its “grave concerns about the
physical children,”ofand mental health the orderingand the toGAL
investigate parents’the for potential placementrelatives of the children.

30, 2004,JulyOn partieswhen the custodyreconvened to continue the
hearing,modification the GAL recommended that the children withreside

aunt,paternal S.,their inLisa Maine.
Jeffrey G. asserts that the hearing completedwas never and that both

he and P.Janette were the opportunity testimonydenied to theircomplete
and fully Nevertheless,present pertainingevidence to their it iscase.
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recommendation,that, parentsin GAL’s theundisputed light of the
trial approved,,which the courtagreement,reached another consent

legal custody Jeffreyand G. assumedwhereby parents jointsharedthe
custody of the children.primary physical

1, 2004, an Case withUpdate”On the filed “Interim theOctober GAL
communication betweenco-parentingcourt “to the failure of anddocument

In of concernJeffrey.” detailingto several incidentsJanette and addition
GAL, concluded, than theirto the children deserve betterreport “[t]hethe

time,”provideand to at this and recommendedparents willingare able
Thethe Lisa S. “for the school courtplaced year.”that children be with

8,2004, reportedat which the GALhearingconducted a review on October
30,Julyhad since the 2004parents’ changedthat both circumstances

in ofresulting noncompliance with the terms thatstipulation, their
a custodial to whichproposed change,GAL alsoagreement. The described

custodyP. ofparents primary physicalthe Janette theagreed, granting
However, that the be therecognizing proposed changechildren. would

“[t]hein the trial court determined thatchange years,fourth custodial four
[Maine],inchildren will with aunt end of discussion.” Thereside their

court further stated:

throughin after haveyear parentsYou come back a the beencan
classes, the appropriateafter has receivedco-Parenting [J.G.]

to can This isspecial pay.services he’s receive. Parentseducation
areoutrageous you doing yourwhat the of to children. Wetwo

before, again againhave this before and and and andagaindone
again. my hearing’s you.and That will order. This over. Thankbe

heard,repeateddenying Jeffrey requestsAfter G.’s counsel’s to be the
court further stated:

it twoeveryI’ve this case. I’ve heard two weeks for the lastheard
inI’m it aregoing again.months. not to hear These children

parents.their We’ve heardgrave danger remaining alreadywith
theythe how are a result oftestimony therapist damagedfrom as

their I will not allow it to Theparents [sic] behavior. continue.
hearing is over.

minutes. court counsels’The lasted seventeen The denied bothhearing
torequests reconsider.

13, 2004, proposedto the custodial the trialprior change,On October
placedgranted requestcourt the GAL’s ex that the two children beparte

2004,15, the courtByin Lisa S.’ immediate order dated Octobercustody.
children,”“[r]esiding parentfound that with either is detrimental to these



203

Lisa S. to bothphysical custody supervisedand to and visitationgranted
parents.

determination,petitioner custody arguingThe the court’sappeals trial
(1) jurisdiction grant custodythat the trial court: did not have to of the

(2)458:17;to Lisa S. under RSA and fundamentalchildren violated his
it him theprocedural process rights custodydue when denied of children

infollowing requisite procedures chapterwithout the set forth RSA 169-C.
determination,urgesS. to trial court’suphold custodyLisa us the

arguing that the trial court the ofproperly considered best interests the
(1) in indangerchildren when it: found that the children if left thewere

(2)of parents; required continuing protectioncare their and for the
by limiting parents supervisedchildren the to visits.

brief,also permitted filing arguesWe the of an amicus curiae which
properlythat the trial court considered the thebest interests of children

it found parents custodywhen that the were unfit and granted physical to
It the custody comportsLisa S. contends trial court’s determination with

Granville, (2000)precedent in v.set Troxel 530 U.S. 57 (plurality opinion).
rightThe biologicalof and toadoptive parents raise and care for their

is a I,children fundamental interest 2liberty protected by Part Article of
Hampshirethe New In the Horsley,Constitution. Matter Nelson & 149of

(2003).545, 547N.H. the DueSimilarly, Process Clause of the Fourteenth
Amendment to protectsthe United ConstitutionStates the fundamental

of parentsright concerning care,to make decisions the custody, and
Troxel,control of their children. 530 U.S. at This right66. fundamental is

absolute,not but is the competing patriaesubordinate to State’s parens
power to if a Mercieri,intervene child’s is atwelfare stake. Preston v. 133

(1990).36,N.H. 40 We first this underaddress issue the State Constitution
Ball,and cite federal foropinions guidance only. 226,v. 124State N.H.

(1983).231-33

superiorThe jurisdictioncourt’s to iscustody purelyaward
statutory, and best guidethe interests of the child all incustody decisions

Brooks, 508, (1996).Hampshire.New Bodwell v. 141 N.H. 512 RSA 458:17
superiorvests the court toauthoritywith make custodychild

458:17,1 (2004).indeterminations the case of divorce or annulment. RSA
Thus, in divorce,the of acontext the courtsuperior “may interfere with
parental rights to determine a child’s best asinterests between two fit
parents.” Nelson, added); Troxel,149 (emphasisN.H. at 548 530see U.S.
at 58 (recognizing presumptiona that a fit inparent actingis the best

child). 458:17,of RSA onlyinterests the VI identifies two classes of third
parties, grandparents mayand whostepparents, custodybe awarded “if
the court determines that such an award is in the best ofinterests the



204

(2005)J.M., 82, (Broderick,& 153 N.H.In the 97child.”See Matter of RA.
C.J.) 458:17, grantcourt toauthorizing superiorVI asRSA(construing

circumstances). Weappropriateincustody grandparentto orstepparent
458:17, protectRSA VI to the fundamentalnarrowly interpretedhave

balancing the'biological adoptive parentsand whileliberty interests of
jurisdiction...the of children itswelfare withinprotectingState’s interest in

determination,Therefore, custody101. in the of a unlessid. at contextSee
who has established ingrandparent stepparentis a orpartya third either

status, the child over amay custodyhe or she not obtain ofparentisloco
458:17,id.; RSA VI.parent.or Seebiological adoptive

liberty biological adoptive parentsof andThe fundamental interest
care, evaporatenotmanagement of their children “doescustodyin andthe

F.,re Bill 145 N.H.parents.”have not been model Intheybecausesimply
(2000). children,267, specifica of harm to theshowing“Absent275

basisin a home is not a sufficient for-­up disadvantagedgrowing so-called
omitted). Therefore,Id. citation(quotationscoercive intervention.” and
ideal, biologicalthan andthough skills are lessparentingeven their

58,Troxel, atparents,to fit see 530 U.S.adoptive parents presumed beare
(abuse169-Cunfit either RSAthey chapteruntil are found to be under

(termination parentalor RSA ofproceedings) chapter 170-Cneglectand
rights).

Act, 169-C, custodychapterThe Child Protection RSA governs
and enumeratesneglect proceedingsin child abuse anddeterminations

thatany partybe assertsproceduresdetailed to when interestedfollowed
statute, ofneglected.been or Under this the welfare ana has abusedchild

reis of See Inallegedly neglected paramount importance.abused or child
(1998).However,50, in “providing]54 addition toPreisendorfer, 143 N.H.
life, endangered,”to whose or welfare is thechildren healthprotection

judicial protectthis also “to a framework tochapterof is establishpurpose
abuseadjudicationof involved in the of child orrights partiesthe all

added). Thus,169-C:2, (2002)I (emphasisRSA whenneglect cases.”
statute,in the RSAproceduresto enumeratedappropriate, pursuantand

169-C:6-a,relief, RSAprovides emergency169-C for interim seechapter
or thirdtemporary placement appropriateas with relatives otheras well

169-C:19,1 &See RSA III.parties.

proceedingof ainitiallyThe instant arose in the context divorcecase
therefore,and, thehad not found unfit trialtwo who beenparentsbetween

thecustody pursuantof children tojurisdictionhad to determinecourt
However, recipientS. is custodial namedpotential458:17. Lisa not aRSA
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458:17,VI, and, therefore, grantin RSA did authoritythe court not have to
custody in thisto her context.

Because the is least as protectiveState Constitution at of individual
Constitution,liberties in these as In recircumstances the Federal see

M., 119, (1993),Tracy 137 N.H. 122 we reach the same result under the
Federal Constitution.

we theAccordingly, custodyreverse trial court’s anddetermination
proceedingsremand this case to the trial court for further withconsistent

this opinion.

Reversed and remanded.

Broderick, C.J., concurred; Duggan, JJ.,Dalianis and inconcurred
part and in part.dissented

JJ.,Duggan, inconcurringDalianis and part part.and indissenting
result,Though in disagreewe concur the we majority’s holding-with the

that:

Therefore, in determination,of custodythe context a aunless
third is aparty grandparenteither or stepparent who has

status,established in loco parentis mayhe or she not obtain
the a orcustody biologicalof child over adoptive parent.

J.M.,As inwe made clear our dissent to theIn Matter R.A. 153&of
(2005),N.H. 82 we no orbelieve that relative partyother third can obtain

custody of child biologicala over fit or adoptive See 115parents. id. at
(Dalianis JJ., Thus,Duggan, result,and dissenting). we concur as to the

respectfullybut as to majority’sdissent the reasoning concerning
orgrandparents stepparents.


