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v.

Villages at Chester Condominium Association & a.

16, 2005Argued: November
27, 2006JanuaryOpinion Issued:

(JohnBisson, P.C.,'Cronin & of Manchester G. Cronin and F.John
brief,Bisson on orally), plaintiff.the and Mr. Cronin for the

Concord,Mark E. Connelly, by orally,of brief and for defendant
Villages at Chester Condominium Association

(DeanPeters, P.L.L.C.,Wadleigh, Starr & of Manchester B. onEggert
law),the memorandum of for defendant Town of Chester.

Galway, The plaintiff, Ryan Realty, (Ryan),J. James LLC appeals the
J.)(Morrill,order of Superior grantingthe Court tosummary judgment

defendants,the Villages of Chester Condominium Association
(Association) (Town).and the Town of Chester The court ruled that the
unit owners of Villagesthe of Chester Condominium own disputedthe
land. We reverse and remand.

11,1987,supports followingThe record the facts. On March Villagesthe
Chester, (Declarant)of PartnershipLimited arecorded declaration of

(Declaration)condominium in Rockingham Countythe Registry of Deeds.
This Declaration Villagesestablished the at Chester Condominium and
stated its desire to build a one-hundred-unit condominium on 209.93 acres.

providedThe Declaration for initial development of ten two-unit buildings,
along with infrastructure such as roads and sewerage, all within the

Declaration,A“submitted land.” Exhibit of the entitled “Description of
Chester,”Submitted Land for states the metes and bounds of the

land, summarizingsubmitted the to adescription by parcelreference
I” plan maplabeled “Phase on a site attached to the mapDeclaration. The
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twenty-twoI and one-half acres.occupied approximatelythat Phaseshows
expand developmentto of therightThe Declaration reserved the

Declaration,B of the entitled“expandablecondominium on land.” Exhibit
Chester,” byLand for describes metes and“Description Expandableof

in A.excluding209.93 the land identified Exhibitbounds the acres
Iany development beyondstates that Phase wouldThe Declaration

Declaration,an amendment to the and that the Declarant couldrequire
from of theyearssuch an amendment no later than seven the daterecord

22, 1987, recorded an amendmentDeclaration. On October the Declarant
II, for construction of ten additional unitsprovidedto initiate Phase which

toexpandableof acres of the land theapproximatelyand submission seven
18, 1988, toOn the Declarant recorded an amendmentMaycondominium.

III, which for of ten additional unitsprovidedinitiate Phase construction
fromof seven and one-half acres theapproximatelyand submission

I, II, III totaledland to the condominium. Phases andexpandable
acres, 172.9 acresapproximately thirty-seven leaving approximately

plan map.in on the siteremaining designated “expandable”land as
mortgageheld a on theHampshire Mortgage CorporationFirst New

III, HampshireDeclarant Phase First Newproperty. After the submitted
mortgage remainingforeclosed on its and deeded the 172.9Mortgage

times,developer. conveyed multipleto another The waspropertyacres
a to in 1995.ending conveyance Ryanwith

2003,In Ryan petitioned superior declaratory judgmentthe court for a
regarding right developits to further the 172.9 acres. court firstThe

to for onparties summary judgmentordered the submit motions the issue
motions, the court thatconsidering parties’of title. After the ruled the

Association, condominium,on behalf of unit of the had tothe owners title
the 172.9 acres. The court found that the Declarant had submitted all

in209.93 acres to the condominium the Declaration. The court stated that
ifRyan might have received title to the 172.9 acres the Declarant had

approval Zoning Appealsobtained from the Chester Board of to subdivide
the property.

land,” i.e.,The sole on is has to thequestion appeal “disputedwho title
I, II,172.9 of ofremaining parcelthe acres the after exclusion Phases and

Ryan argues erroneouslyIII. that the trial court found that the Declarant
all 209.93 Secondly, Ryan arguessubmitted acres to the condominium. that

by indicating approvalthe trial court erred that subdivision was required
separateto the land submitted to the condominium from land.disputedthe

agreeThe defendants the trial court thatwith the Declarant submitted
that,the entire inparcel They arguethe Declaration. also because the

did not formally parcel,Declarant subdivide the the Declarant did not



196

condominium, and, therefore,create an submitted the entireexpandable
inparcel the Declaration.

andparties summary judgmentSince both moved for neither contends
fact,of trialany genuinethat there are issues material we review the

Hughescourt’s of law to the facts de novo. v. N.H. Div.application See of
(2005).Aeronautics, 30, 35152N.H.

(1995) (the Act)Act,”“Condominium RSA 356-BchapterEntitled the
:2;governs projects.all condominiums and condominium RSA 356-B

Assoc., 147Village WinnipesaukeeNeumann v. Timeshare Owners’of
(2001).111, provides byN.H. 113 The Act that a condominium is created

inrecording registrycondominium instruments the local of deeds. RSA
356-B:7, :11; Bank, 517,v. 146 520Town Windham Lawrence Sav. N.H.of
(2001). The condominium instruments include a declaration of

owners,condominium, rights amongwhich defines the as the condominium
association, Windham, 146developer.the condominium and the Town of

condominium,”If “expandableN.H. at 520. the condominium is an the
an of toexplicit optiondeclaration must contain reservation the add land to

condominium, land,”oflegal descriptionthe a the “additional which is the
condominium,mayland that to andbe added the numerous other

356-B:16, condominium,provisions. “By declaring expandableRSA III. an
developer may reserving righta submit land to the condominium while the

to expand by addingthe condominium later more land.” Town of
Windham, developer146 N.H. at 520. When a amends a condominium

condominium,portionsdeclaration to submit of the additional land to the
the transfers of those ofdeveloper ownership portions land to the
condominium. Id. at 522.

I. Submission

case,In the instant the trial court ruled that the Declarant submitted all
assertion,209.93 to the condominium. To this thesupportacres defendants

Declaration,pagecite the first of the which states:

The Villages Partnershipat Chester Limited is the sole owner of
the land bysubmitted herein ... virtue of a deed [which

acres]____Thetransferred the entire hereby209.93 Declarant
submits the land and buildingsabove to the condominium form of

use, inand the manner RSA 356-ownership provided by Chapter
B.

law,interpretationThe of a written is a ofquestiondocument which we
(1996).Frederick, 530, 531review de novo. Frederick v. 141 N.H.
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giveWhen a we theinterpreting agreement, languagewritten
by meaning,used itsparties consideringthe reasonable the

in agreementcircumstances and the context which the was
negotiated, readingand the document as a whole. Absent

however,ambiguity, parties’the intent will be determined from
plain meaning languagethe of the used in the contract.

(citations(2002)333,Groff,Title Ins. v. 148 N.H. 336-37Lawyers Corp.
(“aomitted);quotationsand ESA 356~B:13 construction conformablecf.

with the in anystatute shall all cases control over construction inconsistent
therewith”).

languageThe the trial court andthat the defendants reference comes
from one ofonly page the Declaration. This first statespage that the

land,”Declarant “submits the above which refers to the “land submitted
Though language explicitlyherein.” this does not refer to the entire

“herein,”209.93-acre andparcel, onlyrefers to land submitted the
argue languagedefendants that this submitted the parcelentire to the

condominium. disagree.We
What the trial court and the faileddefendants to consider in their

interpretation is that the “land submitted herein” is defined in AExhibit of
“Description Chester,”the Declaration. Entitled of Submitted Land for

A byExhibit describes metes and bounds an area that Exhibit A
summarizes as “the parcel shown as I” on plan map.Phase the site Exhibit
A, therefore, defines the term “submitted land” as used throughout the
Declaration as designated contrast, B,the land as I.” In“Phase Exhibit

Chester,”entitled of“Description Expandable Land for bydescribes
metes and bounds the parcel,entire 209.93-acre excluding the parcel

indescribed Exhibit A. A B clearlyExhibits and distinguish between the
submitted land and the additional land.

We that Declaration,note the Declarant filed two amendments to the
submitting the designatedland II”as “Phase and “Phase III” to the
condominium from the additional land. Had the Declarant submitted the
entire 209.98 acres to in Declaration,the condominium the these
subsequent would unnecessaryamendments beenhave because the
condominium owners would already have had title to the entire 209.93
acres. Interpreting whole,the Declaration as a we conclude that the land
originally insubmitted the Declaration was only designatedthat land as

I,”“Phase not the entire 209.93-acre parcel. The subsequent amendments
submitted IIPhases and III to the condominium. remainingThe 172.9
acres were not submitted to the condominium.
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II. Subdivision

that, gainthe Declarant did notNext, contend becausethe defendants
condominium,land to the thesubmittingbeforeapprovalsubdivision

therefore,and,an condominiumexpandablefailed to createDeclarant
supportin To209.93-acre the Declaration.parcelthe entiresubmitted
case, aIn thatrely on Town Windham.argument,their the defendants of

being developedland as anparcelon a ofmortgagebank held a
Windham, 146 N.H. at 518-19. Aftercondominium. Townexpandable of

condominium, theto theportions parcelsubmitted of thedeveloperthe
theportiontitle to the ofmortgage acquiredon its andbank foreclosed

conveyedId. at 519. The bank thenthat had not been submitted.parcel
obtainingwithout subdivisionremaining party,land to a thirdpart of the

initialthat the local board’splanningId. at 519. We heldapproval.
thean condominium did not authorizeapproval expandableforsubdivision

to that of anthe for uses unrelatedpropertyto further subdividebank
Id. at 522.We stated:expandable condominium.

providingAct as aninterpretnot the CondominiumWe do
fact thatapproval____Thefor subdivisionprocedurealternative

rightto thedeveloperAct allowed the reservethe Condominium
condominium association from thepropertyto transfer to the

obligationof the todeveloperland did not relieve theexpandable
Moreover,board.approval planningsubdivision from theobtain

showing portionof a site a ofapproval planthe board’splanning
developerdid not relieve the of the“expandablethe lot as land”

for further subdivision of thatobligation approvalto obtain
expandable land.

inargue holdingthat our TownId. at 521-22.The defendants ofWindham
torequired approvalto obtain subdivisionmeans that the Declarant was

condominium.expandablecreate an
the Declarant should have subdividedRyan argues that whether or not
of it to the condominium does notsubmitting partthe parcel before

remaining acreage. penalty violatingof The forownershipdetermine the
(1996), RyanRSA 676:16regulations pursuantis a fine tosubdivision

asserts, property.a of title to thenot divestment
statute asinterpretationOur of review for of a is follows:standard

law,questionof a statute is a of which weinterpretationThe
legislature’sde novo. We are the final arbiters of thereview

in of the statute considered as aexpressedintent as the words
and,statute,languagefirst examine the of the wherewhole. We

ordinary meaningsand to the wordspossible, plainascribe the
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language plain unambiguous,used. When a statute’s is and we
intent,beyond legislativeneed not look it for further indication of

mightand not have said orlegislaturewe will consider what the
language legislatureadd that the did not see fit to include.

(2005)114,Pelham,Corp.Woodview Dev. v. Town 152 N.H. 116of
(citations omitted).

676:16,RSA inTransferring Unapprovedentitled “Penalties for Lots
Subdivisions,” states:

inAny anyowner ... of land located within a subdivision a
municipality adopted regulationsthat has subdivision who
transfers or any platsells land before a of the subdivision has
been approved by planning paythe board ... shall forfeit and a

$1,000civil of forpenalty parceleach lot or so transferred or sold
.... The municipality may enjoin a transfer or sale which violates

section____”the provisions of this

2005).RSA 676:16 (Supp.
The above statutoiy language clearly states that a municipality’s

remedy against one who transfers land without first obtaining the
necessary approval injunction,subdivision is a fine or an ofneither which

Windham,,the Town has in Insought relying uponthis case. Town theof
defendants failed to consider our discussion of the municipality’s remedy
in that case. We stated: “When a property owner transfers or sells land

board,before a approved bysubdivision has been planningthe RSA 676:16
provides that the owner shall apay penaltycivil for each lot or parcel$500

or approval.” Windham,transferred sold without Town 146N.H. at 520.of
Rather than voiding the bank’s transfer to party,the third we affirmed the
trial court’s conclusion that the bank violated RSA 676:16 subjectand was
to a fine. Id. at 523.

The same reasoning applies to the instant case. Whether the
Declarant was required to obtain subdivision approval before creating an
expandable condominium does not affect title to the land.disputed RSA
676:16 provides that the penalty for failure to obtain appropriate
subdivision approval is a civil parcelfine for each transferred or an
injunction. Assuming decidingwithout that the Declarant needed
subdivision toapproval transfer its land in accordance with the creation of

condominium,an expandable Ryan would still disputedhave title to the
land.

Reversed and remanded.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.


