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finally supportthat does not therespondentThe contends the record
paid to clothe thefinding petitionertrial that the amount thecourt’s

$1,300. Astheir clothes thethey waitingwere for own waschildren while
uphold the trial court’stestimony finding,this wepetitioner’s supports

award.

part;in vacated in andpart;Affirmed
remanded.

Duggan Galway, JJ.,Nadeau, Dalianis, and concurred.
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D’Amour, ofDuggan, appealsAnnette an order theplaintiff,J. The
J.) summary judgmenta motion forSuperior (Fitzgerald, grantingCourt

(Amica).defendant, Weby CompanyAmica Mutual Insurancefiled the
affirm.

7, 2003,morning Aprilthe facts. the offollowingThe record reflects On
apartment complexat an in Concord. SheD’Amour drove to her home

ofin its with the front thedesignated parking spaceher vehicleparked
car, openedout of theaway apartment. gotfrom the She thefacingvehicle
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grocery-back door on driver’s side and removed coolers athe several and
alongto into her tocarry apartment. proceededbasket She walk the

car, vehicle, alongsidedriver’s side of the reartoward the of the then the
bumper,rear when she on ice and fell. D’Amour never reached theslipped

walkway leading parkingfrom the lot to her apartment.
Williams, inneighbor, ChristopherD’Amour’s J. who carsittingwas his

lot,in the inparking witnessed D’Amour’s fall. Williams stated an
“Iaffidavit: observed walk from herbeginning[D’Amour] to vehicle

towards mine. D’Amour was of incarrying bags groceries and other items
hands____Asboth her reardriver[’s]D’Amour the side of thereach[ed]

parked my vehicle,vehicle her aslipped patchbetween car and she on of
affidavit, that, fall,Inice.” his time ofWilliams said at the her D’Amour

point“[a]twas the behind ofpassenger parkedthe rear the vehicle
mybetween her car and Hevehicle.” said that she struck Williams’vehicle

right that,“with her ... hit ground.” allegedshoulder as she the D’Amour
fall, shoulder,as a result of she injuriesthe sustained to her tailbone and

leg, as well as pulmonary pneumonia.a embolism and Her medical bills
$58,000.approximatelytotaled

At accident,the time of the D’Amour liabilitycarried automobile
Amica,insurance with which payments coverage.included medical When

D’Amour payments, because,Amicarequested coveragedenied at the time
injury,of her D’Amour “occupying”was not a vehicle as indefined the

policy.
D’Amour petitionfiled a indeclaratoryfor judgment superiorthe court

coverage.to determine Amica filed a motion for summary judgment,
asserting that D’Amour’s injury was not to herrelated use of the vehicle
because notshe was a motor at“occupying” vehicle the time of her injury.

trial grantedThe court Arnica’smotion.
In reviewing the trial court’s summary judgment ruling, we must

evidence,consider the affidavits and all properlyother and inferences
them,from indrawn lightthe most the non-moving party.favorable to

Co., 71, (2004).Peerless Ins. v. Mut. 151Vt. Ins. N.H. 72 Summary
isjudgment appropriate only genuinewhen there is no issue of material

movingfact and the party is entitled to as ofjudgment a matter law. Id.
The facts usbefore are uncontested and we review the trial court’s
application of the law to de Co.,the facts novo. v. Ins.Marikar Peerless

(2004).395,151N.H. 397
“Our analysis begins with ofan examination the policyinsurance

Ins.,language.” Peerless 151 at 72. interpretationN.H. “The of insurance
policy language, anylike language, ultimatelycontract is an ofissue law
for the court to decide.” languageId. “We construe the of an insurance
policy as would a reasonable inperson positionthe of the insured based on
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Progressiveas a Wilsonv.policythe whole.”readingthan casual ofa more .)­(2005­782, 788Co., N.H.N. Ins. 151
Seeambiguous.at issue isconsidering languagewhether thebyWe start

(2004). ofCo., 563, terms a566 ‘Where thev. Ins. 150 N.H.Oliva Vt.Mut.
natural andlanguagewe accord the itsare and unambiguous,clearpolicy

theWilson, language policyat “If the ofordinary 151 N.H. 788.meaning.”
way interpretationthan andmore one onereasonably may interpretedbe

in;in willthat be construedambiguity policyan exists thecoverage,favors
Assocs. v.High Countrythe insurer.”againstof insured andfavor the

(1994).Co., 39, parties may41 fact that theIns. 139 N.H. “TheN.H.
policyin ana term clause insuranceinterpretationon the of ordisagree

omitted).Oliva, (quotation566150 N.H. atambiguity.”not andoes create
itbecause isaddition, ambiguous merelyare notpolicy provisions“In

to Id.specific policy language.”.theto the situationapplydifficult factual
omitted).(quotation

“will incurredpay expensesThe that Amica reasonablepolicy provides
bodily injury [sustainedof ...necessaryfor services becausemedical...

“[y]ou any familyas oran The defines “insured”by policyinsured.”
vehicle____” policya motor The definesoccupying ...member ... while

on,“in, in, out or off.”upon, getting“occupying" as
forthat she was her vehicleappeal, occupyingD’Amour arguesOn

in of“gettingthe of out” theprocessof because she waspurposes coverage
wheninjured. argues “occupying,”D’Amour thatshe wasvehicle when

out,” it to severalsusceptibleas because is“getting ambiguousisdefined
ambiguitythearguesShe thatinterpretations.and differentreasonable

and, thus,insurer there isagainstin her and themust be favorconstrued
coverage.

for aboutdisagreementArnica that is no basis reasonableargues there
argues disagreementIt that mere aboutmeaning “occupying.”ofthe

injuryat the of herout of the vehicle timegettingwhether D’Amour was
arguesAmica also that“occupying” ambiguous.the termdoes not make

of her and was not“gettingact of out” vehiclecompletedD’Amour had the
injured.timeoccupying it at the she was

Co.Automobile Insurance v.uponBoth Farm Mutualparties rely State
(1992). Cookinham,Cookinham, leaning247 In the claimant was135 N.H.

aacceptin intended to rideon an insured vehicle which sheher elbows
courtvehicle. Id. at 248. The trialbyshe struck an uninsuredwhen was

shecoveragenot entitled to medical becauseruled that claimant wasthe
Id. atinjury.time ofthe vehicle at the her“occupying”notwas insured

uponas “in or or“occupying”in defined249. The Cookinhampolicy
Id. at issue wasfrom” the vehicle. 248. Theentering alightinginto or
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the was the it“upon” “occupying”whether claimant vehicle and therefore
at the time of her Id. at 249-50.injury.

toThe trial court in Cookinham ruled the claimant was notthat entitled
oriented,”coverage she was or sidewalk rather“pedestrianbecause than

“vehicle oriented” at the of the accident. Id. at 249. The trial courttime
standard,”applied the “vehicle orientation under which a claimant must be

in a to use of at the“engaged transaction essential the the insured vehicle
time of in to “occupying” (quotationthe accident” order be the vehicle. Id.
omitted). The trial court held that the claimant was not the“occupying”

in a“engagedvehicle because she was not transaction to the useessential
of the at time of the Id. On appeal,insured vehicle the accident.” the

to trial ofcompany urged adopt interpretationinsurance us the court’s
“occupying.”

Cookinham, however, arguedThe claimant in that “occupying” should
that,literallybe and she atinterpreted leaningbecause was on the vehicle

injured,the time she was was it and within the“upon” policy’sshe was
of v.“occupying.” upondefinition She relied Mondelli State Farm Mutual

(N.J.Co., 1986),Automobile Insurance A.2d506 728 where the claimant
bywas struck and an hisinjured restinguninsured motorist while arm on

a parkedthe roof of vehicle. The court in heldMondelli that the claimant
was the and“upon” “occupying”vehicle therefore it. Id. at 731.

We concluded “occupying” ambiguousthat the term was because both
parties Cookinham,presented interpretationa reasonable of meaning.its
135 at 250.N.H. claimant’sApplying interpretation,the we held that she

coverage.was to Id.entitled
Here, parties agree longerthe that D’Amour was no “in upon”or the

vehicle of injury.at the time her The aparties agreealso that claimant
need not physicalhave with incontact the vehicle order to be “occupying”
it. argues person of,Amica that a is out”“getting “occupying,”and thus a

onlyvehicle inengagedwhile she is a transaction related to the motor
vehicle. This withinterpretation is consistent the vehicle orientation test
and is id.therefore reasonable. See

argues “getting of,D’Amour that out” and thus a“occupying,” vehicle
process awayincludes “the of moving from the vehicle to a ofplace safety.”

that,We agree test,with D’Amour under the vehicle orientation
may“occupying” processinclude the of moving away from the vehicle ato

See,“place Ins.,of safety.” e.g., 744, 746Kantola v. FarmState 405 N.E.2d
(Ohio (child1979),Mun. to “alightingfound be from” school bus when hit
by car while road hiscrossing to home because had yethe not areached
“place safety”); Cos.,of Etter v. 298,Travelers Ins. 657 302-03N.E.2d
(Ohio (claimant1995)Ct. App. “getting out” because he ahad not reached
“place of safety” onstanding icywhen median approximately twenty feet
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road);off Olsen v.a vehicle that had slid thepushingfrom his andvehicle
2000)(Neb.664,Nebraska, 609 670-71Bureau Ins. Co. N.W.2dFarm of

(claimant poledriven into a powerfrom” which had“alighting vehicle
linebecause, by powera live somewherealthough he was electrocuted

vehicle, “zonefrom he remained within offortyfour feet thebetween and
(Ga.Holmes, 917,v. 333 S.E.2d 918risk”); Farm Auto. Ins. Co.State Mut.

1985) (decedent from” he had notwas vehicle becauseApp. “alightingCt.
vehicle,when, swept awaya waszone” few feet from hereached a “neutral

(Mont.362,Co.,floodwaters); 515 P.2d 364v. Iowa Mutual Ins.by Nelson
1973) (decedent duringfrom” stuck in a ditch“alightingwas still vehicle

vehicle).froze death 143 feet fromblizzard where she to
“occupying”her of asagree interpretationwith D’Amour thatWe

However,is D’Amourmoving place safetyto a of reasonable.involving
courts have found that claimantsdoes fit within that definition. Wherenot

safety, exposedof claimants were toyet placehave not reached a the
to themselves from thoseattemptingunsafe conditions and were remove

removingnot herself from an unsafe conditionconditions. D’Amour was
slipped and fell.when she

argument, D’Amourmaking appearsIn what to be an alternative relies
thoughwere evenupon holdingcases that claimants “vehicle oriented”two

Ina distance from their vehicles.they injuredwere considerable
(Miss. 1995),2dExchange,v. Truck 660 So. 975 theRadmann Insurance

hit and 100approximatelyhis truck and was killed feetparkedclaimant
a a The courtcrossing highwayfrom truck while toward restaurant.the

in with truck atphysical proximitywas close the“[the claimant]held that
him at 978. Inof his accident as to deem vehicle-oriented.” Id.the time so

(Me.Co., 1996),681 479Casualty Insurance A.2dProgressiveGenthner v.
standinga in the roadcoveragethe awarded to claimant who wascourt

hit byhe wasapproximately yards100 from the insured vehicle when
to its We thattryingvehicle while obtain license number. believeanother

test,the whichthese cases are inconsistent with vehicle orientation
oriented,” “highwayto rather thanrequires claimants be ‘Vehicle
Etter, In657 N.E.2d at 301. theseoriented” or “sidewalk oriented.” See

notcases, oriented” and ‘Vehicle oriented.”“highwaythe claimants were

interpretationa ofprovidedD’Amour has not reasonable
applyto the of this case. We thusapplythat would facts“occupying”

D’Amour wasinterpretation and conclude that“occupying”Arnica’s of
activityif in an toonly “engagedvehicle she was essential“occupying” the

Cookinham,at time 135 N.H.the use of the vehicle” the of an accident. See
at 249.
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At the time of her D’Amour had her toinjury, severed connection
her in to andlonger engagedvehicle. She was no activities essential its use

“occupying”was thus not the vehicle. See id. at 250. This result is
See, Loman,by v.supported jurisdictions. e.g.,cases from other 518Miller

1987)(Ind. (no486, 492 Ct. App. recoveryN.E.2d for claimant who had
approximately thirtyexited truck and walked feet to kick muffler to side of

the road hit another on abywhen vehicle because he “had embarked
course of entirely reasonably necessaryconduct ... distinct from acts to

car”);an v. Washington Indemnitymake exit from the Carta Providence
(Conn. 1956) (noCo., 734,122 A.2d 737 recovery byfor claimant run over

front,rolling had itvehicle after she exited and walked around its even
though vehicle,was within inches of inpersonshe the because is not“[a]

of ifprocess alightingthe ... hashe embarked on a course of conduct
entirely reasonablydistinct from to annecessaryacts exit themake from
car”). superiorAccordingly, by summarythe court did not err granting
judgment Arnica.to

Affirmed.

Broderick, C.J., Galway, JJ.,andand Dalianis concurred.
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