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Medicare regulationsstatutes or a state from theprohibited using
torecoupment process providersrecover from Medicaid madepayments

433.310(b)(1)§on behalf of dual 42eligibles, C.F.R. expressly provides
that the subpart pertaining recoveryto of Medicaid tooverpayments

cases, this,notproviders applydoes to such as involving third-party
There isliability. legalno standard that us to deference to anrequires give

agency thatinterpretation duly promulgatedcountermands a regulation.

above,For the reasons stated we conclude legalthat DHHS had no
authority paymentsto withhold from Medicaid providers as a method of

Medicare itrecóuping obligatedreimbursements was to collect directly
from Medicare. Accordingly, we hold that the commissioner’s declaratory
ruling was erroneous aas matter of law. But that is all we hold.
Notwithstanding whole,the petitioners’ request to be made the
commissioner only declaratoryissued a andruling, only the lawfulness of
that declaratory ruling Anyis before us. claim for frompayment DHHS is
for day,another another court and another action.

Because the commissioner’s ruling erroneous,was thelegally
petitioners are entitled to a of declaringwrit certiorari it so.

granted.Petition

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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Curtiss, (RobinPLLC,Van Dorn and of Orford C. andCurtiss Edward
brief,M. Van Dorn Jr. on the and Mr. Van Dorn orally), for the plaintiffs.

Reno, P.A., (RonaldOrr & of Concord L. Snow and Emily Gray Rice on
brief,the and Mr. orally),Snow for the defendants.

HICKS, Milliken,J. The plaintiffs, John individually, and Dianne
Milliken, individually, and as next son,friend of their young certainappeal
evidentiary rulings J.)of the Superior (Honran,Court made before and

theduring trial of this medical case.malpractice Specifically, they allege
error regardwith to the admission of testimony from three of the

expertdefendants’ witnesses. We affirm.
The jury could have found the following. Ms. Milliken was admitted to

defendant (DMHC)Dartmouth-Hitchcock 4,Medical Center on March
2000. She was twenty-eight weeks andpregnant suffering prematurefrom
preterm rupture of uterine membranes. Milliken remained hospitalized for
the next four 29,weeks at 2000,DMHC. On March Milliken’s abdomen
became progressively tender,more Lauria,and Dr. Michele a maternal
fetal medicine specialist, ordered an amniocentesis which revealed fetal
lung maturity chorioamnionitis,and an intrauterine infection. Based upon
the results,amniocentesis Lauria ordered that Milliken be given pitocin to
induce labor. shiftLauria’s then ended and she left the hospital. Milliken’s
care bywas assumed another physician.

Milliken was monitored throughout night 29, 2000,the of March and
thedespite pitocin, she never went into active labor. At 7:00 a.m. on March

30, 2000, an emergency caesarean section was recommended. The surgery
revealed that the baby’s uterus,head was constricted by the lower a rare
condition known as Bandl’s Ring. babyThe was delivered from asuffering

skull,deformed and bruised as well as severe brain damage.
The plaintiffs 28, 2003,brought suit on March against DMHC and

Lauria,several physicians, including involved in the care of Milliken and
her son. Lauria was subsequently dismissed as a defendant. plaintiffs’The
complaint alia,alleged, inter failure properly infection,to monitor for
failure recognize labor,to a progresslack of in and failure to timely
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fortrial, returneda verdict wasjuryAfter aa caesarean section.perform
defendants.the

allowingbycourt erredthe trialon are whetherappealThe raisedissues
ofthe and causeregarding timingto testifyLauriaMary D’Alton andDr.

Zimmerman, expertthe defendant’sDr. Robertallowinginjury bythe and
address thetiming injury.the Wethe oftestify regardingtoradiologist,

ofturn, standardin the correctapplyingof each witnesstestimonies
Intestimony,expertto admitretains the discretionthe trial courtreview:

(2002),31, 37 and its decisionLetendre, 149N.H.&Matterthe of Letendre
standard,ofexercise discretionunder an unsustainablebe reviewedwill

195, (2003). To show150 N.H. 197Engineering,McLaughlin v. Fisher
sustainable, appealing partynot thethe decision wasthat trial court’s

or to the“clearly untenable unreasonablerulingthe wasmust show that
omitted).(quotationhis case.” Id.prejudice of

D’Alton, M.D.MaryI. Testimony of

the andtestimonyD’Alton’s on causeargueThe first thatplaintiffs
(1) her onopinionswas inadmissible because:baby’sof thetiming injury

516:29-b,in of RSAreportin her violationthese were not includedissues
2006); (2) on thesequalified give opinionand she was not to an(Supp.II

have not theseplaintiffs preservedthat theargueissues. The defendants
ifthat evenAlternatively, argueour the defendantsarguments for review.

did in anengagetrial court notthese issues were thepreserved,
anyAs we not review issue thatunsustainable exercise of discretion. will

Blackmer, 47, (2003),N.H. 48 firstbelow,not State v. 149 wewas raised
address the issue.preservation

trial, a motion in limine to D’Altonplaintiffs precludeBefore the filed
itbaby’s claimingof the thattiming injury,from about thetestifying

Rulereliability by Hampshireof Newrequisite requiredlacked the indicia
(Rule 702). motion,In courtdenying this the reviewedof Evidence 702

onsufficientlyher reliableopinionD’Alton’s and held that wasdeposition
trial, objected only duringAt oncetiming. plaintiffsthe issue of the

Thethey appealed.D’Alton’s an issue that have nottestimony regarding
motions were filed.anyrecord does not reflect that post-trial

a contemporaneousmake and“Generally, [party] specifica must
review.” Klar v.appellatean issue forobjection during preservetrial to

(2000) omitted). The burden is onMitoulas, 483, 488 (quotation145 N.H.
onthat the issues were raisedappealing party appealthe to demonstrate

248, 250v. Oak 151 N.H.Prop. Mgmt.,the trial court. Bean Redbefore
(2004). theyerrors occur andallows trial court to consider asThis the
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remedy necessary. 14, (2003),them as v. Ayer,State 150 N.H. 21 cert.
denied, (2004).However,541 942U.S.

in[a] motion is sufficient to preservelimine an issue for appeal
atobjectionwithout an trial if the trial definitivelycourt onrules

the issue to A onprior trial. a in isruling motion limine definitive
when sufficientlythe court is alerted the issueto and the court’s
written order demonstrates that it considered the issue and ruled
on it.

Klar, omitted).(quotation145N.H. at 488-89
The defendants that theargue plaintiffs’ motion in limine “is

insufficient a ofas matter law to thepreserve issues ... on appeal
concerning D’Alton’s testimony” because sole issue in“[t]he raised
plaintiffs’ motion concerned the of onunreliability opinionD’Alton’s the

oftiming baby’s] injury”[the and therefore no pretrial rulingdefinitive on
the plaintiffs’ appeal byissues was made the trial We agreecourt. that the
issues regarding reportD’Alton’s and her toqualifications on thetestify
cause of the injury preserved bywere not plaintiffs’the motion in limine.
However, we hold thethat motion did preserve the issue regarding
D’Alton’squalifications testifyto on the of thetiming injury.

The plaintiff’s onlymotion in arguedlimine that D’Alton’s
testimony regarding timing would Thebe unreliable. motion did not argue
that the testimony was inadmissible because the defendants failed to

2006)comply with the disclosure requirements of RSA 516:29-b (Supp. or
35(f).Superior Court Rule The trial court’s order thedenying plaintiffs’

specificallymotion uponfocused the issue of reliability and did not discuss
Likewise,disclosure issues. neither the plaintiffs’ motion nor the court’s

order testimonyaddressed D’Alton’s about the of injury.cause the
Accordingly, we hold that the trial court not sufficientlywas alerted to
these theyissues and therefore preserved bywere not the motion in

As objections trial,limine. no on these issues were made at we find that
are not ourthey preserved for review.

contrast,In the motion in limine wasplaintiffs’ sufficient to
preserve their argument qualifiedthat D’Alton was not to offer an opinion

2006).regarding timing required byas Rule 702 and RSA 516:29-a (Supp.
unreliable,The plaintiffs’ allegedmotion that D’Alton’s was intestimony

part, because was theonly liabilityshe whoexpert” planned“[defendants’
to to pediatric neurologist“defer the ... on the Intiming injuries.”of [the]

order, 516:29-a,its the trial court cited to Rule 702 and RSA dealwhich
with expert qualifications, and ruled: “that pediatricdefers to[D’Alton]
neurologists the timingon exact of does not undercut herinjury[the]
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added.)here.” (Emphasisatthe issueopinionto offerqualification
review, address it.for our weissueAccordingly, preservedas this was

onopinionoffer antoqualifiedD’Alton is notargue thatplaintiffsThe
fetal(1) maternalspecialtyher istiming injurythe because:the of

infant; andin a(2) Ring prematureamedicine; has never Bandl’sshe seen
orneurologistpediatricto a(3) would defershe admitted that she

disagree.timing.on the Weradiologist

702, expert bya as anqualifiedwitnessUnder Rule of Evidence
education, may testifyskill, training, orknowledge, experience,

an expert,to a witness asdeciding qualifythereto. In whether
of theinvestigationan adequatemust conductjudgethe trial

has thejudgethe trialBecauseexpert’s qualifications.
witness,the the decisionto hear and observeopportunity

trial judge’sas an is within thequalifies expertwhether a witness
discretion.

286, (2001) (quotation,N.H. 289Hosp.,v. Frisbie Mem. 147Hodgdon
omitted).citation, inprovides, pertinent part:RSA 516:29-aellipsisand

testimony unlessexpertA witness shall not allowed to offerbe
the court finds:

(a) data;orupon sufficient factstestimonySuch is based
(b) the of reliable andtestimony product principlesSuch is

methods; and
(c) andapplied principlesThe witness has the methods

the thereliably to facts of case.

51629-a,I.RSA

many yearsD’Alton’s includes in the field ofbackground
at Yorkhospital,and She is a her Newgynecology. supervisorobstetrics

medicalPresbyterian Hospital, chapters,and the author of numerous
books, togaveand In her D’Alton several reasonsdeposition,abstracts.

in deliveringher on to hersupport opinion timing, referring experience
in and“many, witnessing]babies entire and themmany practice[her]

it, the trial courtsee[ing] Havingthe results.” this information before
reasonably have to herqualified give opinioncould found that she was

of in a medicalregarding injury. specialization particularthe “The lack
does from asautomatically disqualify testifying expertfield not a doctor an

in at cannot find thatHodgdon, Accordingly,that field.” 147 N.H. 289. we
trial inthe court committed an unsustainable exercise of discretion

oftiming injury.D’Altonto the cause and thepermitting testify regarding
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Lauria,II. Testimony Michele M.D.of

The next assert thatplaintiffs Lauria should not have topermittedbeen
testify (1)the causationregarding timing baby’sand of the injury because:
the defendants did expertnot disclose her as an as required by RSA

(2)35(f);516:29-band CourtSuperior Rule and Lauria toqualifiedwas not
give opinions.such The againdefendants thatargue these issues were not
preserved for appeal. agree.We

trial,Before the broadplaintiffs filed a motion in “to anylimine exclude
opinion testimony physicians testifyingfrom for the fordefense whom no
expert have The didopinions directlybeen disclosed.” court not rule on the
plaintiffs’ motion, finding that the issue ripe.was not The record notdoes

thereveal'that motion was renewed.

Applying the same rule regarding preservation and motions in
Klar, above,limine from discussed we hold the plaintiffs’that motion in

limine was insufficient to thepreserve issue disclosure ofregarding
expert.Lauria as an The court nomade definitive on the motionruling and

Lauria was not even inspecifically mentioned the motion. Since the motion
issue,in was preservelimine insufficient to this a timely objection at trial

Klar,was N.H.required. 145 at 488-89.
trial, Lauria, defendant,At had previouslywho been a party was called

counsel,as the plaintiffs’ During bywitness. examination the plaintiffs’
Lauria was asked following question:the “And certainly babythis was not

home,injured you go you home,when left to or ... wouldn’t have gone isn’t
that “Oh, sir,fair?” She I...responded: think that ringBandl’s was[the]
there very youfor a time in that whatlong if look at to the skinhappened

head,on his I easilythink could have Ihappened[it] before left that
evening.” testimonyThis the of theconcerning timing continuedinjury for
some time without objection.

appeal,On plaintiffsthe that Lauria’sargue responses were not
by theprompted plaintiffs’ counsel and did not therespond questionsto

However,asked. the counsel submitted no andplaintiffs’ objection, did not
request a orbench conference voir dire at the time of Thetestimony.this
first toobjection testimony duringLauria’s came the defendants’ cross-­

Anexamination. made in theobjection testimony, duringlater witness’s
defense,cross-examination the not onby preservedoes this issue appeal.

(1978) (“TheLaBranche, 176,State v. 118 N.H. 179 fact that defenseCf.
counsel objectionraised the and a inrequested mistrial each instance after

questionsadditional and had is of consequence.”answers ensued noa-few
added)).(emphasis
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to offer anqualificationsLauria’sregardingthat the issuealso holdWe
notThe record doesnottiming preserved.wascausation andonopinion

and we reiterateever filed on this issuelimine wasthat a motion inreflect
Lauria’sobjectionanthe lack of toregardingour above discussion

theby plaintiffs’examinationduringtimingon causation andtestimony
counsel.

Zimmerman, M.D.RobertTestimonyHI. of

testimonyZimmerman’sofargue portionsnext thatThe plaintiffs
(1) not thetestimony productwasexcluded because: hishave beenshould

(2)methods; duringused hisand the exhibitsandprinciplesof reliable
RSA 516:29-b.byasplaintiffs requiredto thetestimony were not disclosed

below.preservednotthat these issues wereargueThe defendants
their torightthe waivedargue plaintiffsthe defendants thatAlternatively,

andprinciplesthe of unreliabletestimony on basiscontest Zimmerman’s
conceded this issue below.the counselplaintiffs’methods because
2005, filed motions in31, 2005, 4, the plaintiffsand OctoberAugustOn

of theregarding timingthetestifyingZimmerman fromprecludelimine to
thethese motions untilThe trial court did not addressbaby’s injury.

The trial courttestimony.Zimmerman’sobjection duringplaintiffs’
holding thattestimony,theobjection permittedoverruled the and

of expertise, “[t]hatoutside Zimmerman’s areaalthough RingBandl’s was
timing,concerningto other circumstancestestifydoesn’t mean he can’t

edema____” properly preservedThis issue wastimingthe ofincluding
and the at trial.objectionthe motions in liminethrough

thetestimonythat Zimmerman’s wasargueOn theappeal, plaintiffs
inmethods; inconsistenciesthey allegeandprinciplesof unreliableproduct

and toregarding timing, pointdeposition testimonyhis andreport
“based onthat his wasby opinionmade Zimmermanstatements

the waived thisplaintiffsThe defendants counter thatexperience.”
that Zimmerman wasbefore the trial courtby concedingargument

in theThe issue raisedtiming. agree.render his on Weopiniontoqualified
of is:appealnoticeplaintiffs’

Dr. Robert Zimmerman toallowingerred in“Whether the trial court
onon the edema foundbaby’s] injury basedtimingabout the oftestify [the

testimony,during Zimmerman’sAt a bench conferencethe CT scan.”
at edema andlookingofvery capablecounsel stated: “He’splaintiffs’

on to these otherit, gobut when wevery legitimate,and that’stiming
areas, that’s different.” This statementneurology,it’s in the area of

argueThe plaintiffsnowvery plaintiffs appeal.concedes the issue that the
bind them. Wetrial does notby duringstatement made counselthat this
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byAdmissions counseldisagree. during litigation uponmade are binding
amountingthe client unless to a of the claim“compromise or a confession

judgment.” 377,of Allied Chemical 480 F. 383-84Corp., Supp.Moore v.
(E.D. 1979).Therefore,Va. this issue was and dowaived we not address it.

plaintiffsThe onargue appeal duringalso that certain exhibits used
Zimmerman’s nottestimony theyshould have been admitted because were

11(c) 2006).516:29-b,violationpreviouslynot disclosed in of RSA (Supp.
11(e)516:29-b,RSA that usedrequires any by expertsexhibits must be

in report,disclosed their unlessexpert stipulated“otherwise or directed
court.”by the

trial,The plaintiffs to the of theobjected admission exhibits at
that of thearguing they “part expertwere not disclosure.” The trial court

theadmitted exhibits. The defendants that RSA notargue 516:29-b was
specifically raised below and cannot be raised for the first time appeal.on
Although RSA not specifically by516:29-bwas cited the plaintiffs during

objection,their the issuedisclosure was raised and addressedspecifically
Therefore,by the trial court. we thehold that issue was properly

below.preserved

We find no unsustainable exercise of discretion the trialregarding
onruling Duringcourt’s the disclosure of Zimmerman’s exhibits. oral

statedargument, defense counsel that an exhibit list had been provided
month intrial,one before accordance the trialwith court’s previous

scheduling order. The exhibits themselves were disclosed approximately
two weeks before Zimmerman took the stand.

516:29-b,Although RSA II may contain additional requirements
disclosure,regarding exhibit these arerequirements qualified by the

phrase “[e]xeept as otherwise directedstipulated byor the court.”
Therefore, permittedthe trial court was exerciseto its discretion and

differentimpose We find the trial court in arequirements. engagedthat
sustainable exercise in the plaintiffs’of discretion andoverruling objection

admission Zimmerman’spermitting of exhibits.

Affirmed.
DugganDalianis, Galway, JJ.,and concurred.


