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ruled, however, wasthe Rule Saf-C 6006.02correctlyAs trial court
155-A:11, thatprovidesRSA whichbyin the ofpreempted adoption2002

byshall be heard the board.from fire marshal’s decisionsthe stateappeals
2006).155-A:11, an cannotI Since administrative rule(Supp.See RSA

549,statute, Woodman, yield.N.H. at the rule musta 124contravene
hearinga the fire marshal.Thus, bythe not entitled toplaintiff was

board,the buthearingthat a was held beforeacknowledgesThe plaintiff
the“testimony concerningthe heardthat while boardargues
thecode,... ofdid not review the reasonablenessof theinterpretation [it]

He notes that no “publicmeasures alsosafety imposed.”firespecific
Thus, contend that he wasappearsthe tohearing” plaintiffwas held.

RSAin the Seerulemaking process.usedproceduresentitled to the same
out,2006). fire didthe state marshalpointsAs the State(Supp.541-A:11

Thus,rule. norule, existingenforced themerelya butadoptnot new
was required.the rule’s reasonablenesspublic hearing on

Affirmed.
Duggan Galway, JJ.,Dalianis,Broderick, C.J., and concurred.and
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(AndruBernstein, Shur, Nelson,& of Manchester H.Sawyer Volinsky
orally),on the brief and for the plaintiffs.

(EdwardJr., PLLC, onPhilpot,Edward D. of Laconia D. Jr.Philpot,
orally), Signature Building Systems,the brief and for defendant Inc.

DALIANIS, Building Systems, (Signature)J. Defendant Inc.Signature
J.)(McGuire,inappeals jury Superior awardingthe verdict entered Court

$250,000 in andplaintiffs, Boynton, damages assigningthe John and Alicia
the fault the construction and installation ofSignature negligent90% of for

their home. We affirm.
afollowing SignatureThe could have found the facts. isjury

manufacturer of modular homes. Rather than sell its homesfactory-built
consumers,to maintains a network of buildersdirectly Signature approved
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order fromreceiving anUponmay purchased.homes bewhom itsfrom
andPennsylvania plantinbuilders, the home itsbuildsSignatureone of its

then erects thesite; buildersapprovedone of itsbuildingit to thedelivers
it there.on the site and finisheshome

anthroughmodular homesSignature’slearned aboutplaintiffsThe
one ofFigueroa wasFigueroa.defendant Dennisacquaintance,

father, was thewith his whobuilders. He workedapprovedSignature’s
in Hampshire.for homes NewSignatureexclusive dealer

homes,Signatureaboutthe with brochuresFigueroa provided plaintiffs
modularto move into a newexpectthe couldplaintiffsstated that:which

are “top-quality”homesdelivery”; Signature4 weeks afterhome in “3 to
inbuilt”; “only quality products”uses the bestSignature“customand

home”;thehomes; throughoutwill be consistentconstructing “[q]ualityits
provide top qualitytoextraordinary lengthstoSignature “goes

and structuralconstruction”; pricingaffordablestyling,the “customized
home”;in a ‘site-built’a home is “unmatchedintegrity” Signatureof

buildingofa trusted teamthroughour homesSignature “sell[s]
finishof construction and detailedin the intricaciestrainedprofessionals

of fieldarise, fullyhave a trained staffwork”; and, should weproblems“[i]f
quickly efficiently.”task andperforming anyofcapableprofessionals

home, otherplaintiffs investigatedtheSignatureabuyingBefore
ofeventually Signaturechose becauseTheyhome manufacturers.modular

to therespectin materials withmarketingmade itsrepresentationsthe
it As Aliciawith whom works.of homes and the buildersquality its

all thetestified, that us decide wasthings helped“One of theBoynton
I could find on theand all the informationthat we were handedliterature

internet.”
12, Thehome on June 2003.SignaturetheirpurchasedThe plaintiffs

$214,400.Ofhome, pool,deck and wasgarage,for the a two-carpricetotal
for the modular homeamount, $69,000 Signaturetopaid directlywasthis

remainder, $145,000, pooldeck andgarage,for theitself. The was two-car
of and his subcontractors.Figueroaand the services

responsiblethe wereagreement, plaintiffsthe and salepurchaseUnder
foundation,”to the as wellof the modular units on“proper settingfor the

doors, trim, the ortighteningandsiding,installation ofproperas “the
as well asfitting may during shipment,that loosenadjustment plumbingof

into aThe enteredshipped plaintiffsthat must be loose.”other items
Figueroa agreedwork.completewith to thisagreement Figueroaseparate

utilizingof theand all workperformto “furnish all of the materials
and otherModular constructionSignature Building Systemsappropriate

that the workoriginally specifiedas needed.” The contractsub-contractors
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1,substantiallywould be 2003.completed by September This date was
15,2003.changedlater to October

that would into their modularAnticipating they move new home soon
it,after the sold their former home inpurchasing plaintiffs August 2003.

Until their home theirready, they teenagemodular was lived with two
indogs camper.children and two a small The were unable toplaintiffs

Januarymove into their new home until 2004.
The plaintiffs problemsnoticed with the foundation before the modular

noted, instance,home was set on it. forThey Figueroathat had not sited
their home where had directed him to site it.they theyWhen confronted

this,him worryabout he told them not to and that their home would be
sited they Figueroa’swhere wanted it. assurance thenotwithstanding,

be,home was not sited theywhere wanted it to so the wereplaintiffs
unable to have a in theirpool backyard garage,and to have their two-car

planned.as
Shortly after the foundation was the also noticed thatpoured, plaintiffs

one of its walls was cracked and “had to be removed and a section of re-[it]
Thepoured.” plaintiffs also observed that when theFigueroa re-poured

concrete,new section of he patchcreated a that did not continue below the
grade, even the continued thethough grade.foundation below

plaintiffsThe further observed that a bulldozer blade had hit the
foundation, leaving “biga chunk” of it Johnmissing. BoyntonWhen asked

“[Wje’refixed,Figueroa about how this would be Figueroa responded: just
going to stuff it full of insulation and then it andre-Tyvac put siding over
it.” Mr. Boynton Figueroatold that he needed to “fix it the andright way
cut out the plywood, putbad some more insulation in and then ... in aput

ofpatch plywood Tyvacand ... it and side it.” Because neverFigueroa
fixed problem, Boyntonthis Mr. did it himself.

The modular home was set on its foundation at the end Septemberof
set,2003. After it was the noticed that theplaintiffs aluminum fascia

boards, underneath the shingles, “dinged-up.” Theywere also noticed that
the closet walls thesagged. plaintiffs FigueroaWhen asked about the

walls, hesagging “justcloset told them that it was an illusion.” Theoptical
thatplaintiffs saggingbelieved the walls indicated that the roof was

pushing down on them.
observed,problemsBecause of the the andplaintiffs Figueroa’s

them,inadequate responses when confronted about the fired himplaintiffs
17,on November 2003. The “last straw” for the theplaintiffs concerned

setting gravity-fed Figueroaof their tank. set the tankseptic septic higher
house,than the opening coming from the which meant that the effluent

tank,not ingo staywould into the but would the house. As of the date they
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$129,000him, for their newpaidfired the hadplaintiffs approximately
for his subcontractors.Figueroahome and the services of and

area salesJay Bradley, andays plaintiffs Figueroa,A few the firedafter
materials.dropfor came to to off somemanager Signature, propertytheir

things“all theBradley through explainedthe home andBoyntonMs. took
hadwe, homeowners, the that wethought wrong,that as were issues

the samenever resolved.” Atbrought forward to our contractor that were
if“fix ortime, thingsshe and could do toshe asked him what her husband

and, not, remedyif torighthad done were fixed howthingsthe that we
did.”what we

roof, siding,pipes,with the ventBoynton Bradley problemsMs. showed
himdormers, and she showedSpecifically,windows.weather-proofing

(1) did not “lineshingles up properly”;the in andplacesthat: roof lacked
(2) in becauseher had beams the closetsreplaced saggingshe and husband

(3)in; the were toopipesroof ventthey cavingwere concerned the was
(5)(4) it; one ofsmall; sidingthe the did not have onentrance to basement

(6)roof; there wasnot to theproperlythe dormers was connected
(7)roof; therethebetween another dormer anddamaged “step flashing”

(8)screws; one of the home’sexposedno tar certain nails andwas over
and“weather-tight”;that the windowmissing piecewas a madewindows

and,(9) thus, notinstalled also wereincorrectlysome the windows wereof
“weather-tight.”

level,notBoynton informed that the foundation wasBradleyMs. also
home, that theBradleyhe determinedtouringwhich confirmed. While the

to thepressure-treated strapped“sill wood that is bolted orplate,”
set,home is was not level.uponfoundation which the then

throughBecause had been that workedBoynton Signature onlyMs. told
did not she askeddirectly,authorized dealers and service customers

He not doput Signatureto in contact with dealer. didBradley her another
so.

“setsend her a of theBoynton requested Bradley copyMs. also that
tofor needyou everything youmanual” the home. The set manual “tells

works[,]...know, constructed, the roof systemhow was how[the home]
like, foundation be like.”your yourwhat lot should be what should

2003,the in she did not receiveAlthough she manual Novemberrequested
it until January 2004.

manual, inFrom the the learned that the columns”plaintiffs “lallyset
to to the and to the floor.supposedthe basement were be secured beams

not To fix thislallyThe in the home were secured.plaintiffs’columns
the alljack jacked upMr. “took a and we house soproblem, Boynton [that

measurement, addedjoists]of the floor the same and then we ....had
itplatessteel until I made level.”
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The plaintiffs also learned that the “mating walls” of the house were
tosupposed togetherbe tied with factory-supplied square galvanized

plates. Ms. Boynton testified that in all of thegaps mating“[t]here [were]
walls within house.” In to fixtrying problem,[the] this the plaintiffs
discovered that “the walls were too far apart because of the gaps.”
Therefore, they “had to suck the walls in with andclamps” lag[C] bolts.

After the plaintiffs house,moved into the they discovered that it “would
only to 55get up degrees, no matter you put on,what the thermostat and

... the drafty.”[that] windows To remedy[were] this theproblem,
plaintiffs and,insulated the second floor 2005,for the winter of had the
windows shrink-wrapped.

The plaintiffs also problemsnoticed theirwith Asdriveway. Ms.
Boynton testified, “It was a mud bog. You would sink in the mud overup
your ankles if you walked up through.” As a result of this problem, the
plaintiffs “hired someone to ... take out the first few oflayers top soil...

putand ... in hard pack and stone.” Additionally, to fix other problems,
(1)the plaintiffs had: a (2)new septic system designed installed;and a

(3)installed;foundation drain and the well excavated and rocks and debris
removed from it.

The plaintiffs also attempted to make the house level. Mr. Boynton
explained they “jackedthat the house[,]...backside of the where the
cracked foundation was.” Using six-by-six beams,pressure treated the
plaintiffs “tried to work the jacks as even as we could and a little bit at a
time,... from onegoing jack to the other.” BoyntonMr. then put a shim in
between the mudsill and home to make the home level.

$53,000The plaintiffs spent to remedy the problems they observed.
They were getanxious to the completedhouse theybecause were
“homeless, inliving a trailer.” Additionally, BoyntonMs. testified that her
lost wages for the time spent fixing the home $2,700.were approximately
She testified that Mr. Boynton’s lost werewages approximately Ms.$380.

that,Boynton also testified built,because their garage was never they had
paid per units,month for storage $1,785.two for a$85 total of

The plaintiffs’ expert testified that the quality of the work done in
theirinstalling modular home was “very poor.” The bystandard of care

which the plaintiffs’ expert measured Signature was the standard of a
home,custom because of Signature’s representations in its marketing

materials. In his opinion, plaintiffs’the home did not “even meet the
minimum code inbuilding standards a number of respects.”

The plaintiffs’ that, inexpert opined his professional judgment, there
was no toway remedy the home’s problems Hecompletely. testified that
“if the goinghome is to meet the standard of habitability, thermal
integrity, structural firmness that was intended and thenpromised,” it was
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customgetthe foundation to theto remove the house “down tonecessary
“Ifhad As testified:promised.the wanted and been heplaintiffshome”

at thisrepresentedstandard that wasbroughtwere to be to the[the home]
my 17-year-old’sit down and crush it likeI believe should takepoint, you

leveled, shimmed, anchoredcarefullyon aput veryold and new boxescar
as meets ... the code.”mudsill

for, things,2004, among otherplaintiffs SignatureIn the suedApril
forand a violationmisrepresentation,and intentionalnegligence, negligent

(CPA), ch. 358-Act see RSAof New Consumer ProtectionHampshirethe
view,(1995 2006). trial, included aFollowing four-dayA & a whichSupp.

formovedSignaturea verdict in favor of the plaintiffs.the returnedjury
verdict,(JNOV), to set aside thenotwithstanding the verdictjudgment

remittitur; all three motions. Overand the trial court deniedfor
$250,000the jurythe court doubled verdict ofSignature’s objection, trial

itwillfullythat acted whenupon jury’s finding Signaturebased the
violated the CPA.

property belongingthe either attachrequestedThe that courtplaintiffs
damagesor it a bond sufficient to cover theSignature require postto to

a wasgranted rulingThe court this that bondrequest,award. trial
evenSignature had “not demonstrated orwarranted because

judgment.”it will be to therepresented[] satisfythat able
(1)that the trial court erred when it:appeal, Signature arguesOn

fromplaintiffsto theSignature’s prohibitdenied motions in limine
(2)thereof;their remediation efforts and the coststestifying about

plaintiffs laythe to offer their about the defectspermitted opinions alleged
defects; (3)necessaryin home to deniedrepairthe and the means those

(4)remittitur;for and and orderedSignature’s motions JNOV for
Signature postto a bond.

I

that trial erred it theSignature argues permittedthe court when
home,toplaintiffs testify allegedabout the existence of the defects in the

defects, efforts,to those the forthey remedyefforts undertook need those
the ofcost of their remedial efforts and the reasonableness those costs.
Signature “specializedthat these andsubjects required expertiseasserts

thetestimony.”thus also contends thatexpert Signature plaintiffs’
observations,testimony uponwas not based their own but ratherupon

experts.”information received from “undisclosedthey third[-]party
erred thepermittedWe first address whether the trial court when it

defects,to about their and theplaintiffs testify the home’s remedial efforts
of those review trial on thecosts efforts. We a court’s decisions

of evidence an exercise of discretionadmissibility under unsustainable
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Ctr., 607, (2006).standard. Desclos v. S.N.H. 153 N.H.Med. 610 We will
not disturb the trial court’s decision absent an unsustainable exercise of
discretion. Id.

New Rule of Evidence 701 a toHampshire permits lay givewitness an
that itopinion provided rationallyis based theupon perceptionwitness’s

and is ahelpful to determination of a fact issue. Transmedia Restaurant
Devereaux, 454, (2003).Co. v. 149 SignatureN.H. 460 contends that the

testimony wasplaintiffs’ impermissible lay because itopinion testimony
rationallywas not based upon perceptions.their

that,The contrary Signature’s assertions,record reveals to plaintiffsthe
merely about theirtestified observations and their personal actions. Ms.

testified,Boynton instance,for comingthat she could see daylight through
cracka between one of the home’s thedormers and roof. Where there was

supposed flashing,to be she roof shepaper.saw She testified that could
that a gap roof,see there was between the two of thehalves home’s and

that she there problemsknew that were with the driveway because her
“shoes stuck in several times.” She testified[the mud] that she knew that

$53,000and her spentshe husband on their remediation efforts because
receiptsshe the and cancelled checks paid“ha[s] that the[the] [she]

of”;money out she thepersonally wrote checks.
Similarly, BoyntonMr. testified that he that thesaw the oftop septic

tank “was at same theheightthe as sill of the house.” He thattestified the
aluminum fascia boards “dinged up.” Boyntonwere Mr. also testified that
he and his wife that the ofpartsaw a closet wall whentop first installed
“was straight” and after a they sags.”week “saw He testified that he
concluded that meant the roofthis that was on the wallpushing down

uponbased his observation of the wall. He saw eyes”also “with own[his]
factory-installedthat begun “bowingkneewalls had out.”

Mr. Boynton testified about the remediation efforts that he personally
instance,took. For problem wall,to the the heremedy with closet used “a

couple jacks,of 20-ton bottle hydraulic jack[s]”[are]which and his own
“screw jacks.” He described the asprocess follows:

jacks, readyWith the ineverything place, go.to We would
undo the collar tie. We a stringhad across. We took 1 block14
and went from one end of the house to rafteralongthe other this
line, and we took a measure from that to the makestring rafter to
sure all allthey waywere the same the across as we jackingwere
----Once, said, tie,I getlike we removed the collar we itwould

was, tie,to where the measurement re-nail the collar and then we
would the of thetopsreconstruct closet walls with that solid
header, Well,is one of pictures. you youwhich the as seen when



601

4’s,now, bywith 2site, openingsthere’s notat it’s solidwere the
secure, and then wethat wall isthen make sureand we would

down.wayworked our

better, Boynton testified:columns fit Mr.lallyto make theSimilarly,

took measurementsran a across. WestringThere weagain,
joists.it was floorstring. I thinkjoistsfrom the floor down to the

to, aI it but we tookexactly measuredI can’t remember where
hadso all the sameup theythe housejackedand wejack

cutting.end upin. I had tomeasurement, and then we filled
II justare there. used whatbig, platesThat’s those thickerwhy

steel,heavy andfamily’s got... and themyhad. I went to house
I thethen addedpieces,and cut them into andmyI took torch

I made level.platessteel until it

totestimony goesto theSignature’s objection plaintiffs’The crux of
theweighfunction toIt was theweight, admissibility. jury’snot itsits

basedrationallywastestimonySee at 461. As the plaintiffs’evidence. id.
byerrthat court did notown hold the trialperceptions,their weupon

it.admitting

testimony wasexpertcontention thatSignature’sWe next address
is sosubject presentedwhere theExpert testimony requiredisrequired.

science, beyondasoccupationor to bedistinctly professionrelated to some
521,151 527average layperson. Tierney,the ken of the Carbone v. N.H.

(2004). issubjectis where theExpert testimony required presentednot
and Id.knowledge everyday experience.the realm of commonwithin

toSignature requiredWe that the weredisagree plaintiffswith
inallegedto the existence of the defectsprovide expert testimony prove
oftypeshome and of costs to them. Therepairthe the reasonableness

averagethe asbeyond laypersondefects at issue were not so far ken of the
expert testimony; plaintiffswere defects that the observedrequire theyto

remedied, beand, theythe extent that were not couldthemselves to
Moreover,when its theby jury plaintiffsobserved the it took view.

remedyas have incurred to theexpenses they alreadytestified to the
brief, inin their “the remedial workthey theydefects observed. As note

obviatinghere the need for detailedquestion already completed,has been
award be to coverexpert projections damage necessaryof what would

prospective construction costs.”
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II

Signature next that the trial grantasserts court erred when it tofailed
Signature’s motion for JNOV theupon plaintiffs’ negligence claims. The
plaintiffs alleged two negligence claims firstagainst Signature. The

Signature’sconcerned allegedly negligent construction of their modular
Thehome. second Signature’s allegedconcerned negligence selecting,in

training supervising Figueroa. The thatplaintiffs allegedalsoand/or
Signature was as theresponsible, for the of itsprincipal, negligence

agent,apparent Figueroa. Signature contends that it towas entitled
uponJNOV these claims the plaintiffs’ attemptedbecause remediation was

either a superseding cause that Signature’sterminated or wasliability
of contributoryevidence their negligence. Signature also thatimplies

builder,because anFigueroa was independent Signature notwas
forresponsible negligence.his

Signature argues that it was also entitled to JNOV theupon plaintiffs’
negligent and CPAmisrepresentation they proveclaims because failed to

theythat relied upon Signature’s statements about the ofqualifications its
Signaturebuilders. further contends that it was entitled to theuponJNOV

CPAplaintiffs’ claim the plaintiffsbecause failed to thatestablish
Signature’s ads were deceptive.

A party is entitled to JNOV soleonly when the inferencereasonable
may evidence,that be thedrawn from must be lightwhich viewed in the
favorable nonmovingmost to the isparty, overwhelminglyso in favor of

the moving party that no contrary verdict could stand. Id. at In529.
deciding motion,whether to thegrant weighthe trial court cannot the
evidence or theinquire into ofcredibility witnesses. Id. If the evidence
adduced at trial ifconflicting,is or several mayreasonable inferences be
drawn, denythe court themust motion. ofId. Our standard of review a
trial court’s denial a motion for extremelyof JNOV is narrow. Id. We will
not overturn the trial decisioncourt’s absent an unsustainable ofexercise
discretion. Id.

A

first theWe examine whether trial court erred when it ruled that the
found,jury reasonably could have evidence inviewing the the mostlight

to plaintiffs, remedyfavorable the that the plaintiffs’ efforts to the
problems with their were neitherhome a cause norsuperseding evidence

contributoryof negligence.

Generally, an willindependent intervening cause not interfere with
the connection original injurybetween the act and the if the intervention
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SchoolTimberlane/HampsteadMarcotte v.or foreseeable.probablewas
the(1999). from whichHere, was evidenceDish, 331, there143 N.H. 348

effortsremediationplaintiffs’found that thereasonably could havejury
askedtheytestified thatThe plaintiffsor foreseeable.probablewere

did so.home and that he neverfix with theproblemsto variousFigueroa
anotherto refer them toaskedthey SignaturethatThey also testified
testifiedbuilder, do so. furtherSignature Theydid notand thatapproved

home, theirlived withtheyto move into theirtheyuntil were ablethat
this viewedtestimony,in Fromcamper.a smallteenage dogschildren and

reasonablyhavejurythe couldplaintiffs,most favorable to thelightin the
remedywould toattemptit was that the plaintiffsfound that foreseeable

in ahabitable, to liveit rather than continuehome’s to makeproblemsthe
camper.

have foundjuryfrom which reasonable couldThere was also evidence a
expertThecontributorily negligent. plaintiffs’the were notplaintiffsthat

testified, instance, home set on its foundationimproperlyfor that the was
tolostyou’ve opportunityfirst instance. He testified that “once thein the

back, aand I more withit it’s hard to turn the clock think soget right, very
He testifiedhome a construction.”conventional-typemodular than with

set, “racked,” hethe was it was whichimproperlythat because home
cube, a isshape placedas follows: “When a cube on a foundationexplained

another, floor form of anot level from one corner to the takes thethat’s
themparabola, plane. It takes the walls and it rackshyperbolic warpeda

Accordingly,of heinto to the extent that it’s out level.”parallelograms,
that for to meet it would havepromised,testified the home the standards

presidentto removed to its testified asSignature’sbe down foundation.
onlywell that no “modular is asquestion” really“[t]here is that a home

level,the it’s set on.” If foundation ofgood “[i]tas foundation the is out
or themagnifies amplifies right up straight through” home.

From this most to thetestimony, lightviewed in the favorable
that to thereasonablythe could have found harmplaintiffs, jury any

andthey anywas before undertook remedial actionsplaintiffs complete
of their Weanythat remedial actions did not exacerbate their harm.

trial err it deniedtherefore conclude that the court did not when
motion on thisSignature’s ground.for JNOY

next the erred when ruled that theWe examine whether trial court it
found, mostreasonably viewing lightcould have the evidence in thejury

Figueroa’sthe plaintiffs, Signature responsiblefavorable to that was for
claims,the the wasnegligence. respect plaintiffs’ negligence juryWith to

instructed, Signature, plaintiffs allegedthat the hadobjection bywithout
authority Signature’shad on and thatFigueroa apparentthat to act behalf
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Signature Figueroa’swas therefore bound acts.by interpretWe this as an
instruction the jury Signaturethat could find to be vicariously liable for
Figueroa’s if itnegligence Figueroafound that had apparent authority to

was,act thus,on behalfSignature’s and Signature’s agent. See
(2006).753, 760-61VanDeMark v. N.H.Corp.,McDonald’s 153

To the extent that nowSignature argues jurythat the could not
have found that had toreasonably Figueroa apparent authority act on its
behalf, disagree.we Whether an beenagency relationship has established

necessaryis a fact. Id. Thequestion of factual elements establish agencyto
(1)involve: authorization from the thatprincipal agentthe shall act for him

(2) (3)her; act;or agent’sthe consent to so and the understanding that the
principal agent’sis to exert some control over the Id. Authorityactions. to
act or apparent.can be actual See State v. Zeta Chi 142Fraternity, N.H.
16, 22, denied, (1997).522 “Apparent authoritycert. U.S. 995 ... exists
where the so conducts itself as toprincipal partycause a third to
reasonably believe that the authorized toagent (quotationis act.” Id. and

omitted).brackets
There inwas evidence the record from which a juryreasonable could

have Figueroafound that had onapparent authority Signature’sto act
instance,behalf. For Signature’s Signaturebrochures stated that homes

are sold a trusted team“through building professionals.”of There was also
testimony Signaturethat has a “co-op advertising” program through which
it pays its builders to adsplace approved containing logo andSignature’s
the logo.builder’s own father testifiedFigueroa’s partthat he was of this
advertising which him to useprogram, permitted Signature’s logo and

in hisany promotions, advertisingname of and of marketingdistribution
materials.

Moreover, and theFigueroa plaintiffs signed agreementsvarious that
relationship instance, Figueroadescribed his with For andSignature. the

form, letterhead,anplaintiffs signed Signatureorder on in which he
agreed Signature Further,to sell a home the plaintiffs.to an exhibit
entitled, “PURCHASE OF YOUR FACTORY DIRECT MODULAR
HOME,” (1)by Figueroa the that:signed plaintiffs,and stated the
signatories the agreement acknowledged plaintiffsto that the were
purchasing Signature through Signaturea modular home a dealer

(2)(Figueroa’s company);father’s all orders for a home “shallSignature be
in processed thewriting throughand Dealer and shall be subject to

(3)Manufacturer”; allacceptance by depositsthe and must be inpayments
(4)dealer;cash or in Signature deliverya check issued to the of the home

is to be within butsixty days, may “throughbe extended thecompleted
(5)Dealer by agreement Buyer”;mutual of Manufacturer and “[t]he
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requiredfunctionsthe administrativehandlingDealer is forresponsible
theservicing the house withcoordinatingfor andfor the andBuyer

contractorseparateIn thesatisfactoryin manner.”aManufacturer
toFigueroa agreedFigueroa plaintiffs,and theagreement between

Building Systemsutilizing Signaturework appropriateall of the“perform
Further, the betweenalthough agreementconstruction.”Modular

thatfather stated thereby Figueroa’stheSignature companyand owned
two, notlanguage appearthis didrelationship between theagencywas no

plaintiffs signed.in of the theany agreements

to thelightin the most favorableall of the above evidenceViewing
could have concluded thatjuryhold that a reasonableplaintiffs, we

Accordingly,behalf.authority Signature’sto act onFigueroa apparenthad
motion for JNOV onSignature’sdid not err when it deniedthe trial court

this basis.

B

erred when it ruled thatnext address whether the trial courtWe
found, the evidence in thereasonably viewing lightthe could havejury

reliedthey upon Signature’smost favorable to the thatplaintiffs,
As therequalificationsstatements about the of their builders. was

found thatjurorevidence in the record from which a reasonable could have
statements,relied we conclude that the trialplaintiffs upon Signature’sthe

err it motion for JNOV on thisSignature’scourt did not when denied
he and his onBoynton specifically “rel[ied]Mr. testified that wifebasis.

of the in[Signature’s] quality productabout ... therepresentations
qualityto with the home” and “about ofdeciding go Signature [the] [its]

addition,Figueroa.”in to and ... Indeciding go Signaturebuilders with
that the literature and the information itBoynton company’sMs. testified

decide to aprovided helped plaintiffs purchaseon its website the
Signature home.

havereasonablyexamine the could foundjuryWe next whether
deceptive. Signature’sabout its builders wereSignature’sthat statements

of buildingreferred to as “a trusted teammarketing materials its builders
in of construction and detailed finishtrained the intricaciesprofessionals

evidence, however, anya need not have hadwork.” There was that builder
to become ofexperience part Signature’smodular home constructionprior

did a builder needbuilding anyteam of Norprofessionals.”“trusted
Indeed, atSignatureto become a builder.building experience”“minimum

trial, the salesBradley although manager responsibletestified that he was
time, anytake to determineFigueroa’s stepsfor area at the he did not

father confirmedFigueroa competent Figueroa’swhether was a builder.
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builder,that when he Signaturebecame a he had never built modular
homes before. He became an approved Signature builder based aupon
“casual conversation” with Bradley. Signature approved Figueroa’s father
without himasking for bank or trade references and without knowing that
his prior And,business ended in bankruptcy. Signature did not revoke its

ofapproval Figueroa’s father as a builder even buyersafter the of the first
Signature modular home he built sued him because of construction
problems.

There was also evidence that while Signature gives its builders tours of
its asplants training, there is “no kind of standardization or controlquality
practice for what actually duringis said these plant Bradleytours.” As
testified, “It on whichdepends rep Further,sales takes them through.”
Figueroa’s father testified that becoming Signature dealer,before a he did
not receive any formal instruction on how to build a Signature modular

course;home. He did not take a nortraining providedwas he a book or
given a test on tohow build such a home.

evidence,From this in lightviewed the most favorable to the plaintiffs,
the jury reasonablycould have found Signature’sthat statements itsabout

Thus,builders were deceptive. we hold that the trial court did not err
when it denied Signature’s motion for JNOV on ground.this

Ill

Signature next contends that the trial court erred when it failed to grant
Signature’s motion for remittitur. Signature asserts that remittitur was
required plaintiffsbecause the offered “little or no evidence to support
their damages claims.”

New Hampshire law does not thatrequire damages be calculated
with mathematical and thecertainty, method used to themcompute need
not be more than an approximation. Co.,Transmedia Restaurant 149 N.H.

omitted).at (quotation461 Whether remittitur is appropriate rests with
the trial court’s sound Co.,discretion. Kelleher v. Marvin Lumber & Cedar

(2005).813,152 N.H. 838 Direct review of a damages award “is the
responsibility (orof the trial judge, maywho disturb a verdict as excessive

ifinadequate) its amount is conclusively against the ofweight the
Portsmouth, (1987)evidence.” v.Daigle City 561,129 N.H. 588of

omitted).(quotation The court may also order remittitur if the verdict is
omitted).“manifestly exorbitant.” Id. (quotation The amount of a isverdict

theconclusively against weight onlyof the evidence if no juryreasonable
(2000).96, 96could have reached it. Joy,Mullin v. 145N.H.

Once the trial court has reviewed the amount of the verdict under this
standard, we notwill disturb the judge’s finding unless no reasonable



607

task on review is not to129N.H. at 588. “Ourperson Daigle,could make it.
correct verdict.”onlyto ascertain or divine the one andattempt
omitted).Co., Absent(quotation149 N.H. at 463Transmedia Restaurant

discretion, reverse the trial court’sof we will notan unsustainable exercise
to theKelleher, seeking modifyat 838. The partydecision. 152 N.H.

theburden. Id. Based our review ofheavy uponverdict’s amount bears a
exercise itsrecord, unsustainablyconclude that the trial court did notwe

motion for remittitur. There is evidenceby denying Signature’sdiscretion
damagein the record to the award.support

instructed, itobjection,The without that could awardjury was
claim,”plaintiffseach item of loss or harm that thedamages “[f]or

that it orplaintiffs provedthat the the loss and was causedprovided
Thesubstantially by negligence. plaintiffscaused the defendants’ testified
$182,000.their wereout-of-pocket approximately Additionally,that costs

and,$3,000,there was evidence that lost ofthey wages approximately
built,because their never had month for twogarage paid perwas $85

units, $1,785.Moreover,for a total of thestorage plaintiff’s expert testified
they fully compensated injuriesthat could not have been for their without

Further,demolishing buildingtheir current home and a new one. the
testified that to into their home inplaintiffs they expected move October

meantime,2003 and did not it InJanuary theymove into until 2004. the
teenage dogsand their two children and two lived in a small on thecamper

property. Given this evidence and the court’s broad instruction to the jury,
unsustainablywe cannot conclude that the trial court exercised its

$250,000itdiscretion when ruled that the award of notjury’s was
conclusively againstexorbitant or the of the evidence.weightmanifest

To the extent that on that the trial erredSignature appealasserts court
damageswhen it doubled the because the evidence did not asupport

finding Signaturethat acted or see RSA 358-A:10knowingly willfully,
(1995), we that Signatureobserve has failed to demonstrate that it
preserved appellatethis claim for review and has failed to itsdevelop

Blackmer, 47,argument sufficiently for our review. See State v. 149 N.H.
(2003).48-49

IV

Finally, Signature asserts that the trial court erred it requiredwhen
Signature postto a bond sufficient to cover the award.damages

We first address the assertion that isplaintiffs’ Signature’s argument
moot because it insubmitted cash lieu of the bond. Whether therequired

moot,trial court had the authority require appeal mayto an bond be but as
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plaintiffs argument, authoritythe conceded at oral the trial court’s to
of kind is not a moot issue.require security any

first that the trial court had no to itSignature argues authority require
post security. disagree.to We

trial, homes,plaintiffs sought “anyBefore the to attach modular cash
inbelonging Signaturechecks to the State of New Hampshire.”and/or

The trial court denied the motion to attach after thatplaintiffs’ finding
has sufficient assets to a in“Signature satisfy judgment this case and

attached,because the assets to be modular homessought purchased by
transported Hampshire,others and into New are not forappropriate

such.”
verdict,After the returned its the theirjury plaintiffs petitionrenewed

allegedto attach. The that attachment was warranted becauseplaintiffs
“Signature’s assets are located outside of the State” and theprimarily
plaintiffs great“have suffered economic loss and ... seek to theirprotect

to the to areability judgment they Alternatively,recover which entitled.”
the asked the court to order to a sufficient toplaintiffs Signature post bond
satisfy Theythe award. asserted that such adamage necessarybond was
“to prevent injustice.”

to the motion to renew theSignature objected petition to attach on the
ground that its within interstate commerce and isproperty “mov[]es
beyond powerthe attachment of the Court for that reason.” Signature
further asserted that either it to a bond or itsrequiring post attaching

would cause it to suffer undueproperty prejudice.
a the trial court the motion.Following hearing, granted plaintiffs’

impactBecause it was concerned about the that an attachment would have
customers,inupon Signature’sthe conduct of business the state and its

the court thegranted plaintiffs’ request for alternative relief and ordered
Signature to a bond sufficient to cover the The courtpost damage award.

Signaturefound that failed to or even that itrepresent“demonstrate[] ]
satisfy judgment.”will be able to the

case,Under the circumstances of this we hold that this was not
assertions, theContrary Signature’serror. to trial court had the inherent

authority require Signature post security.to to See RSA 498:1equitable
2006).(Supp.

“The equitable powerstrial court has broad and flexible which allow it to
and the relief to the of theshape adjust precise requirements particular

(1982)295, omitted);situation.” v. 122 N.H. 300Dunlop Daigle, (quotation
(1987) (itDonuts, 774,see also N.H. Inc. v. 129 N.H. 783 isSkipitaris,

justice may adjusthistoric of to secure and courtspurpose equity complete
relief).to grant necessaryremedies
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from a nisiFurther, that to this Courtappeallaw an“[i]t is settled
in the trialstay proceedingsnecessarilydoes all furthercourt notprim

in whichproceedingof over thecourt, nor does it said court allstrip power
& 151 N.H.Nyhan Nyhan,has In the Matterbeen taken.”appealthe of

omitted).(2005) In to other739, and addition745 brackets(quotation
mayand decrees as betrial make such ordersthings, “maythe court

subject matter of thepreservationfor the and of thenecessary protection
omitted). appeal perfected,Even an has been(quotationId. afterappeal.”

thejurisdiction preserveand toadequate authoritythe trial court “has
omitted).status Id.quo.” (quotation

Thus, in a court’s order theNyhan, upheld requiringwe trial
$2,600,000in to within tenpay petitionerthat divorce case therespondent

the trial remand. Id. atfollowingof the clerk’s notice of court’s orderdays
case, make thisrespondentIn that the court ordered the to745-46.

Here,746.to him from further assets. Id. atprevent dissipatingpayment
authority protectthat trial court had the inherent to thewe conclude the

Matterdamagematter of award. See In thesubject appeal jury’sthe —the
(2006) order(upholding& 154 N.H. 275 trial court’sHampers Hampers,of
$500,000in the anpetitioner pay respondent appealto event ofrequiring

child).the parties’to her to suitable for her andpermit housingsecure
SignatureTo the extent that asserts that the trial court’s determination

or its to theability satisfythat it had failed to demonstrate represent
error,in has failed toSignaturewas we observe that becausejudgment

we must that thehearinga of the in assumeprovide transcript question,
B.R. Jonessupports finding. Tibergheinevidence the trial court’s See v.

(2004).Co., 391,151 394Roofing N.H.
that itFinally, Signature post securitycontends the thatrequirement

I,rightits state to access to courts. Part Article 14violated constitutional
the State states:of Constitution

is a certainEvery subject remedy, byof this state entitled to
laws, mayfor he in hishaving injuriesrecourse to the all receive

character; justice freely,andperson, property, rightor to obtain
it; anywithout to and withoutbeing obliged purchase completely,

denial; toconformablyand without the laws.promptly, delay;

available,remedies readily“The of this is to make civilpurpose provision
infringementsand on accessguard against arbitrary discriminatoryand to

Newman, 131,courts.” 147 N.H. 134-35Nottinghamto the Town v.of
(2001) omitted).(quotation

at 135.not been denied access to the court. See id.Signature has
asecurity,The of now to came asinjury complains, having postwhich it
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of a hearing in courtsuperior itsregarding ability payto theresult
damages award. See Signatureid. has contested this inrequirement
superior court and this court. See id. weAccordingly, saycannot that the
trial court’s order was an arbitrary or discriminatory infringement upon
Signature’s court, I,access to the in violation of Part Article 14 of the State
Constitution. See id.

Affirmed.
GalwayBroderick, C.J., Duggan, Hicks,and JJ.,and concurred.
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