
Nashua, Curran,not be See 141City 476;disclosed. N.H. at 813 F.2dof cf.
at 473-74. It not the petitioner’s responsibility clarifyis to the respondents’
vague norcategorizations, petitionershould the be forpenalized failing to
do so.

because theAccordingly, respondents have not met their burden to
documents,justify withholding the requested we remand the matter for a

remand,new hearing. respondentsOn if disclosure,the continue to resist
they presentationmust make a that will allow the superior court to
determine how disclosure requestedof the couldinformation interfere
with an investigation Crooker,orongoing proceedings.enforcement 789
F.2d at 67. the dispositionGiven of this we notappeal, need consider the
petitioner’s argument.privacy

Vacated and remanded.

DugganC.J.,Broderick, Hicks,Dalianis, JJ.,and and concurred.
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(AnnaHollis, on the briefP.A., Nashua Barbara Hantz& ofGottesman
for theorally), petitioner.and

attorneyE. assistantAyotte, attorney (Mary Maloney,AKelly general
for theorally),on the brief and State.general,

Fischer, of Walter W.HICKS, J. Walter W. Trusteepetitioner,The
J.)(Fauver,Trust, Superior1993 an order of the CourtappealsFischer

CodeBuildingthe New Stateaffirming by Hampshirea determination
(board) nine propertiesthe on DurhambuildingsReview Board that

two-family dwellings under thethe do not asby qualifyowned petitioner
(code).WeFire Code affirm.State

The at issue werefollowing buildingsfacts.The trial court found the
unit has threetwo-family dwellings in 1968. Eachconstructed as

bedrooms, baths, kitchen, and room.living diningone half a roomtwo and
Universityfour to six of Newthese to ofgroupsThe leases unitspetitioner

Hampshire students.
and,the buildings throughhave periodically inspectedLocal fire officials

2002,In a2002, two-family dwellings.themMay have asat least classified
which,the to thebuildings according respondentoccurred in one offire

building’sto review theboard, Departmentcaused the Durham Fire
Durham Fire Marshal notifiedstanding.fire Thesafetyclassification and

classified1,2003, buildings improperlythat his wereJulythe onpetitioner
buildingsthen theFire Marshal reclassifiedunder the code. The Durham

the buildingsmodifications torequiredor and“lodging roomingas houses”
thecompliancethem into with code.bringto

marshal,to firereclassification the stateThe thepetitioner appealed
to, by,and affirmed the board.appealedaffirmed. That decision waswho

court, claiming that “theto theappealed superiorThe thenpetitioner
regulationsfirethat subsequently-enacteddeterminedimproperlyBoard
petitioner’seven thethoughthe thepetitioner’s buildings,to use ofapply
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affirmed,use not for over 30 The courtchanged years.” excepthas trial as
to which bya waiver was remanded for evaluation the firerequest,
marshal.

(1)On the that:appeal, petitioner argues buildingsreclassification of his
with to“improperly interferes vested use the structures asright[his]

(2)duplexes”; exempts existing requirementsthe code from newuses
(3)use;is inchangeunless there a the code discriminates“arbitrarily

(4)individuals”;between related and unrelated petitionerand the was
processdenied due with to therespect regulatory change imposed upon

his property.
court,On of the to theappeal superiorboard’s decision burden of“[t]he

proof on the to thatappellant[is] show the decision of the board was
155-A:12, 2006). We,unreasonable IIclearly or unlawful.” RSA in(Supp.

turn, will not disturb the decision the trial unsupportedof court unless it is
Found,by legallythe evidence or erroneous. Conservation Law v.Cf.

(2003).Council, 1, 4N.H. Wetlands 150 N.H.
arguesThe hisplaintiff “grandfathered”first that is fromproperty

reclassification to a occupancy categorynew under the He groundscode.
inargumenthis two provisions of the New Hampshire Constitution: Part

I, 23, prohibiting laws, I,Article andretrospective 12,Part Article
prohibiting takings property justof without hecompensation. Specifically,
contends that the hisreclassification of property “imposes incompatiblean
later enacted code arequirement on use”pre-existing and “results in an
unconstitutional retrospective andapplication improperly denies his[him]

rightvested to to usecontinue the property originallyas classified.”

We first address thewhether reclassification at issue is a
“retrospective ofapplication” a “later enacted code requirement.” The
State asserts that Fire Marshal prospectively“[t]he theapplied correct
classification under the State Pire Code to the [plaintiff’s] property” and
did imposenot a penalty “for noncompliance with the Code before that

such,date.” As the application of the code in this case is not retrospective.
SupremeAs the ofCourt hasColorado noted:

The banconstitutional of retrospective operation does not
prevent a city from andenacting enforcing ordinances to protect
the health and ofsafety the community.

purposeThe of the constitutional ofban retrospective
legislation, laws,like banthe on ex post is to thepreventfacto
unfairness that legalresults from changing the ofconsequences
an case,act after the has Inact occurred. this plaintiff][the was

penalizednot for violation of Safetythe Code for remodeling that
was completed to ofprior Safetyenactment the Code. Application



to that were constructed in a differentbuildingsof a codesafety
not constituterequirementsdifferent code doesperiod under

legislation.unconstitutional retrospective

1990) omitted).(Colo. (citations1267, 1271v. 797Boyes,Van Sickle P.2d

12,I, thenext Part Article thatplaintiff argues, relying uponThe
arighthis him of a vested todeprivesreclassification of property

175, 182N.H.He v. Town 125nonconforming Dugas Conway,use. cites of
(1984) omitted), for thatellipses propositionbrackets and the(quotation,

use, maya similar future so that a“a use creates vested to townpast rights
of a use.”require nonconformingthe discontinuanceunreasonablynot

costs,fees it outattorney’sa over and aroseAlthough disputewasDugas
claim, above-quotedand in thattakings language appearedof a the

however,recognized,also thatDugas “[Reasonablecontext. Id. at 181-82.
health, ofsafetyat the welfarepromoting generalaimed andregulations,

182;not at see alsocommunity, may require compensation.”the Id.
(1982)Keene, 1006, a(“Certainly,122 N.H. 1009Loundsbury Cityv. of

activity providingharmful withoutmay proscribe property-relatedtown
Court stated:WashingtonAs thecompensation.”). Supreme aptly

vested toright imperilThere such as an inherent orthingis no
wouldcommunity____Itof the beimpair safetythe health or the

law,on if were tocommentary municipalities powerlessa sad the
lifeprotectingthe best methods for incompel adoptionthe of
inconfessedlythe method usesimply faultysuch cases because

itsthe law at the time of construction.provided bywas method

(Wash. 1905).747, We concur -withHinckley, 82 P. 748-49City Seattle v.of
the does not have aAccordingly, plaintiffthis we conclude thatanalysis.

as a fortwo-family dwellingto a continued classificationrightvested
application.of fire codepurposes

(1975),Inc.,in White 115 N.H. 645Enterprises,Our decision Durham v.
the duplexnot conclusion. White involved sameEnterprisesdoes alter our

1971challengedhere. The and others apetitionerat issueproperties
densitylawful ofzoningthe Town’s ordinance that limitedamendment to

at 647-48. Wepersons.no more than four unrelated Id.occupancy to
to of to six unrelatedleasing groups upthat the of these unitsobserved

the ordinance and held thatpre-1971individuals a lawful use underwas
nonconformingthe continue this useacquired rightthe “Fischers have to

651.the as in 1971.”Id. atunder ordinance amended
not uponWhite was based constitutionalEnterprisesOur decision in

zoningthe terms of the amendedrights, uponlimitations and vested but
itself, exempting,a clause undergrandfatherordinance which contained
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conditions, requirementscertain lawful from the of the“existing use[s]”
Thus, applicationamended ordinance. Id. at 650. has noEnterprisesWhite

to instantthe case.
plaintiff grandfatherThe next that the code has its ownargues

1-9.2,sectionprovision, prohibitsthat the reclassification of his property.
provides:That section

areExisting buildings that at the time of ofoccupied adoption
this Code in providedshall remain use that the following
conditions met:are

(1) The classification remains the same.occupancy

(2)There exists no condition deemed lifehazardous to or
wouldproperty danger.that constitute an imminent

arguesThe thispetitioner provision “specificallythat exempts occupied
preexisting buildings from longcode so ascompliance the use is not

andchanged there is no imminent to lifedanger property.”or The State
all,counters that this is not grandfathera butprovision merelyat serves

to “permit use,the continued occupancy or of buildingthe under certain
specific criteria during the time it takes to thebring buildingQ in[to]

withcompliance the [code].”
provisionsThe of the issue bycode at were adopted agency rule. See e.g.,

Rules, (2003)N.H. ADMIN. Saf-C 6008.01 (adopting, modification,with
the Code);2000 edition the RULES,of NFPA Fire Prevention N.H. Admin.

(2003)Saf-C 6008.03 (adopting the 2000 edition of the 101 LifeNFPA
Code).Safety rules,construingWhen agency we ascribe to the words used

their plain and ordinary meanings, where possible. Appeal Flynn, 145of
422, (2000). addition,N.H. 423 In we not lookdo at the rule in segments,

but 40,rather as a Appeal (1993).whole. 137 42Alley, N.H. While weof
accord some deference to an agency’s interpretation of regulations,its

still must examine agency’s“[w]e the interpretation to determine if it is
consistent with the language of the regulation and with the purpose which
the omitted).isregulation intended to serve.” Id. (quotation Furthermore,

possess“[administrative officials do not the power to acontravene statute
and we will not construe an administrative rule as an to do so.”attempt

Perrin, 545, (1984) (citationWoodman v. 124 omitted).N.H. 549
The state fire marshal’s apparent interpretation of the iscode that it

provisions“has no for ‘grandfathering’ any [Rather,]property. [t]he code
has specific requirements for and‘existing’ ‘new’ construction.” The

that,petitioner acknowledges instances,in some the code imposes
different requirements on new and existing buildings and that
“[Requirements ‘existing buildings’for will if moreapply restrictive than
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See NFPA 101imposed plan] approval.”those at the time of [construction
A.1.4, contend,Safety appearA.3.3.25.3. He does not toLife Code

new,however, code forcomply provisionshe is to withbeing requiredthat
houses; rather,orexisting, rooming apparenthisopposed lodgingas to

a hisprohibits propertythat 1-9.2 reclassification ofargument is section
orany lodginghim -with code forrequire comply provisionsthat would to

rooming houses.
State,by1-9.2 the andThe code section advancedinterpretation of

marshal, is with the of thelanguagethe fire “consistentemployed by
regulationthe which the is intended to serve.”and withregulation purpose

42. for theenabling legislation137 at The codeAlley, N.H.Appeal of
to[adopted apply existingthat shallthereunder]states rules“[t]he

thatprovidesand reasonablebuildings, equipment” “[a]structures or
marshal, be totime, as the state fire shall allowed makebydetermined

(2002). code, turn,The in states that itnecessary RSA 153:5alterations.”
1NFPA Fire Preventionexistingto both new and conditions.”apply“shall

(2000).Code, 1-5.5provides:1-5.1 Section

thefor construction topermitted priorin existence orBuildings
with the statedcomply provisionsof this Code shalladoption

buildings.existingherein referenced foror

forA time sháll be allowedException: limited but reasonable
buildings,of this Code forcompliance any part existingwith

of ofmagnitude expenditure, disruptionwith thecommensurate
existing shallservices, Occupied buildingsand of hazard.degree

comply 1-9.2.with

(2000)Finally, explains:Prevention Code Handbookthe NFPA Fire

Code, manyintheexisting occupancies,In the case of
instances, from theexemptions requirementsprovides specific

instances, however, bemayIn other thereoccupancies.for new
existingnewin between andrequirementsno difference the

beexisting buildingsIt is Code’s intent thatoccupancies. the
forin this editionprovisionsinto with thebrought compliance

buildings.existing

preexisting, occupiednot exemptWe conclude that section 1-9.2does
toapplicable existingcompliance provisionswith codebuildings from

State, certainRather, as it underby permits,thebuildings. argued
use,conditions, of the ... theoccupancy building duringor“the continued
compliance with thebuildingG [code].”it thebring in[to]time takes to
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The petitioner arguesnext that the code discriminatesimpermissibly
between related The andand unrelated individuals. code defines one- two-

“include not thanfamily dwellings buildings containingto more two
in eachdwelling dwelling occupied byunits which unit is members of a

outsiders,single family any,with not more than three if accommodated in
Code,rooms.” 1rented NFPA Fire Prevention 2-1.112. The petitioner

argues “[r]estrictingthat unrelated individuals from orsharing duplexa
single family arbitraryhome is ... an in ofclassification” violation the
Fourteenth Amendment to the United States Constitution.

The restriction does not involve a fundamental right. VillageSee of
Boraas, 1, (1974);Belle v. 416Terre U.S. 7 see White Enterprises,also 115

N.H. at 648. is anInstead it “economic and social” thatregulation will
withstand an equal protection challenge “reasonable,if the classification is

arbitrarynot ... and bears a to arelationship permissiblerational state
objective.” Terre,Village Belle 416 U.S. at (quotations8 and bracketsof
omitted).

noted,As previously the of the ispurpose “protectioncode the from
fire fireand hazards peoplefor in the state and for the general welfare of

andproperty thepeople within state.” RSA We153:5. concludereadily
that these are permissible objectives.state State arguesThe that the
“family” classification is not arbitrary, but is “rationally related to how
individuals will in case of Inrespond testimony board,fire.” before the the
Durham Fire explainedMarshal the rationale behind the classification:

Well, related,because the people theyare not have no vested
another,interest in one other than they’re ... bethey may

friends, the hasCode made some additional torequirements
make sure each individual is as opposedsafe to a single family

theywhere are probably going another,to be forlooking out one
making ... awarebeing ... their] and andcomings goings[of
whatnot.

We saycannot thethat classification is not rationally torelated a
permissible objective.state

theFinally, plaintiff argues proceduresthat the used by the fire marshal
and the board did not afford him process. appearsdue He to contend that
he should have been afforded hearinga under HampshireNew

Rule, 6006.02(f)(1),Administrative Saf-C which entitled any person
aggrieved by a determination of the state fire marshal to an adjudicative
hearing before the fire Rules,state marshal. N.H. Admin. 6006.02Saf-C

23,2004).(repealed September
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ruled, however, wasthe Rule Saf-C 6006.02correctlyAs trial court
155-A:11, thatprovidesRSA whichbyin the ofpreempted adoption2002

byshall be heard the board.from fire marshal’s decisionsthe stateappeals
2006).155-A:11, an cannotI Since administrative rule(Supp.See RSA

549,statute, Woodman, yield.N.H. at the rule musta 124contravene
hearinga the fire marshal.Thus, bythe not entitled toplaintiff was

board,the buthearingthat a was held beforeacknowledgesThe plaintiff
the“testimony concerningthe heardthat while boardargues
thecode,... ofdid not review the reasonablenessof theinterpretation [it]

He notes that no “publicmeasures alsosafety imposed.”firespecific
Thus, contend that he wasappearsthe tohearing” plaintiffwas held.

RSAin the Seerulemaking process.usedproceduresentitled to the same
out,2006). fire didthe state marshalpointsAs the State(Supp.541-A:11

Thus,rule. norule, existingenforced themerelya butadoptnot new
was required.the rule’s reasonablenesspublic hearing on

Affirmed.
Duggan Galway, JJ.,Dalianis,Broderick, C.J., and concurred.and
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