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isthat the conditionliabilityThe Town arguesmaintains.”[the Town]that
674:41,1(c) (Supp.of RSArequirementsthebecause it mirrorsreasonable

identical the variance2006), further, nearlycondition toand that the is
Hotel, Inc., 28,at therequiring112 N.H.inupheldcondition Wentworth

buildingsand maintenance of theliability policingto assume for allhotel
resultingfor any expenseand and the town harmless”premises, “save

from its failure to do so.

the time ZBA grantedto reasonable. At theWe find this condition be
that, other lotvariance, reasonably concluded since thethe it havecould

topetitioner’s drivewaythein the would be able to useowners subdivision
lots,to theirin order reachthe unfinished Mark Street Extensionaccess

an As thein event of accident.potential liabilityTown faced thethe
of thenoted, ZBA had concerns about the usesafetycourt “Thesuperior

liabilityThebythe of the lot owners.”driveway and street’ all‘paper
possibility.in the face of thisprotectscondition the Town

in the that Markchangecircumstances eventrecognize mayWe that
however, as toopinion,Extension We nocompleted. expressStreet is

suchthe continue to be reasonable underwhether condition would
circumstances.

Affmned.

Galway, JJ.,Broderick, C.J., and Dalianis and concurred.
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DUGGAN, J. The petitioner, New Hampshire Insurance Guaranty
(NHIGA),Association appeals J.)a decision of the Superior Court (Barry,

granting summary judgment to the respondent, (Elliot),Elliot Hospital
and denying NHIGA’s cross-motion for summary judgment. The trial
court interpreted the New Hampshire Insurance Guaranty Association

Act),Act (Guaranty (1998),RSA chapter 404-B not requireto the plaintiffs
in an medicalunderlying malpractice action to exhaust claims against a
codefendant’s solvent insurer before proceeding against NHIGA. We
affirm.

The record reflects the facts. Onfollowing 7,1999,October Dahlia Reid
gave birth to Chukwuemeka Okongwu at Elliot Hospital. The Dartmouth-
Hitchcock Clinic,Clinic and Hitchcock)Hitchcock Inc. (collectively,
managed Reid’s pregnancy, labor and delivery. During the delivery,
Chukwuemeka suffered significant injuries, including brain damage.

Following birth,Chukwuemeka’s Reid and Jonathan theOkongwu,
child’s father the(collectively, malpractice plaintiffs), filed two writs: one
against Elliot and one against Hitchcock. In count I of the writ in their suit
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Elliot, itsthroughthatElliot, allegedmalpractice plaintiffstheagainst
andagents employees:

monitor Dahlia Reid andfailed tothings, properlyotheramong
to oflabor; respond signsto andrecognizefailedduringher child

forlabor; arrangeandtimely notifyfailed toduringfetal stress
failed todelivery;to attend thepersonnelresuscitationnewborn

and afor a difficult birthplanandproperly anticipate
infant; timely appropriatelyto andfailedcompromised

failed toand otherwiseOkongwu;resuscitate Chukwuemeka
labor, and newborndeliverythemanageappropriately

resuscitation.

Hitchcock, malpracticetheagainstI the in their suitIn count of writ
Hitchcock, andthrough agents employees,itsthatplaintiffs alleged

monitor, evaluate, manageandtothings, properlyother failed“among
labor, delivery;and failedchild theduring pregnancy,Dahlia Reid and her

afterOkongwuChukwuemekamanageto and resuscitateproperly
Reid andmanageto Dahliaproperlyand otherwise faileddelivery;

Elliot and Hitchcock wereagainstThe casesOkongwu.”Chukwuemeka
Thus, Hitchcock and Elliot areand trial.discoveryconsolidated for

ascodefendants, jointnever been treatedtheybut havetechnically
pleadings.in malpractice plaintiffs’tortfeasors the

birth, andprimaryElliot carried aAt the time of Chukwuemeka’s
(PHICO).Companywith PHICO Insurancepolicyexcess insurance

(Lexington),by Lexington CompanyHitchcock was insured Insurance
Lexington policiesHitchcock’spolicy.under both a and an excessprimary

its orcoverage agents employees.no for Elliot orprovided
filed theirmalpractice plaintiffsPHICO was declared insolvent after the

NHIGA toobligationthe ofinsolvency triggeredwrits. PHICO’s
provide coverageduties to defend Elliot andstatutoryundertake certain

ch. 404-B.byissued PHICO to Elliot. See RSApolicyunder the insurance
Hitchcock, NHIGAtrial of the claims Elliot andagainstBefore

(1) Elliotthe court for a declaration that: neither it norpetitioned superior
plaintiffsbecause themalpractice plaintiffs malpracticewas liable to the

Lexington policies,Hitchcock’s asrightshad not exhausted their under
(2)404-B:12, I; by NHIGA must beany payableRSA amountrequired by

themay recover underany malpractice plaintiffsreduced amount theby
(3) Elliot must beamount recoverable fromLexington policies; anyand

under themaythe recoverby any malpractice plaintiffsreduced amount
summaryforElliot and NHIGA filed cross-motionsLexington policies.
were notmalpractice plaintiffsthat thejudgment. Elliot contended

because, otherLexington amongobligated rights againstto exhaust their
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(1) 404-B:12, I,things: RSA exhaustion of claimsonly requires against
insurers, and the as third to Hitchcock’smalpractice plaintiffs, parties

(2)Lexington have no claim of theirpolicies, against Lexington;own and
presuming that the claim Hitchcockmalpractice plaintiffs’ against qualifies

insurer,againstas a claim an the claim Hitchcock is different fromagainst
Elliot, 404-B:12, I,the againstclaim and RSA only requires exhaustion

againstwhen a claim a solvent insurer is the same claim asserted against
(1)the arguedinsolvent insurer. NHIGA that: the malpractice plaintiffs’

insurer; (2)claim against Hitchcock was a claim an and ifagainst
Hitchcock were to be found at least at fault forfifty thepercent
malpractice plaintiffs’ injuries, jointlyit would be liable for the entire
judgment, the claim Hitchcockmaking against the covered claim. The trial

grantedcourt Elliot’s motion for summary judgment and denied NHIGA’s
summary judgment.cross-motion for This followed.appeal

(1)On NHIGA that theappeal, argues by rulingtrial court erred that:
404-B:12,1,the offsetting requirementsexhaustion and of RSA are limited

(2)insurers;to those with claimsfirst-party against solvent and it was
consider, trial,premature to to that aprior argument judgmentNHIGA’s

in the underlying assigningcase at least of the tofifty percent liability
Hitchcock againstwould make the claim Hitchcock the covered claim.

In reviewing the court’ssuperior summary judgment rulings, we
consider the lightevidence in the most favorable to each inparty its
capacity and,as the ifnon-moving party genuineno issue of material fact
exists, we determine whether the moving party judgmentis entitled to as a

Frialator,matter 573,of law. N.H. Ins. 142Guaranty Assoc. v. Pitco N.H.
(1998).576

In Associates Southern New v. NewHampshire HampshireOB/GYN of
Assoc., (2006),Insurance Guaranty 154 N.H. 553 we thedescribed

purpose and functions of NHIGA and that we theexplained interpret
Guaranty Act by focusing upon language, byfirst its then theconsidering

scheme,context of the statutory finally,overall and forby looking
guidance to other interpretationsstates’ of similar statutes. See also

(2004).Assoc., 590,Benson v. N.H. Ins. Guaranty 151 N.H. 595 At issue in
404-B:12,1,this case is RSA inprovides, pertinentwhich part:

Any person having againsta claim an insurer under any
provision in an insurance other than apolicy policy of an
insolvent insurer which is also a covered claim ... shall be
required to right Anyexhaust first his under such amountpolicy.
payable on a covered claim chapterunder this shall be reduced
by anythe amount of underrecovery policy.such insurance
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theview, determined thatincorrectlyIn the trial courtNHIGA’s
anagainstHitchcock was not a claimagainstclaimmalpractice plaintiffs’

404-B:12, I,insurer, incorrectlyand failed tofor the of RSApurpose
aaddress, claim Hitchcock wasargument againstand its that theaccept,

inagree disagree part.claim. in andpart,covered We

First, the claimagree malpractice plaintiffs’we with NHIGA that
Pitco,In we held thatagainstHitchcock was a claim an insurer.against

NHIGA and theagainst“‘claim’ both the insured’s claimencompasses
Pitco, 578,insured,” 142 atunderlying againstthird claim the N.H.party’s

an in theagainstand in we held that the term “claim insurer”OB/GYN
(1)404-B:12, I, annecessarily encompassesfirst sentence of RSA both:

(2)insurer; claimagainst third-partyinsured’s claim a solvent and the
solventgives againstthe insured that rise to the insured’s claim itsagainst

insurer, OB/GYN, Thus, claimmalpractice plaintiffs’154 N.H. at 558. the
insurer, RSApurposesHitchcock was also a claim an for ofagainst against

404-B:12,1.
The trial court relied in Burke v. Fireman’s Fundupon our decision

Co., (1980),Insurance 120 365 not on other grounds byN.H. followed
405, (1985),Gould v. Concord 126 N.H. 409 in which we held thatHospital,

an did not a direct of action theinjured party againsthave cause insurance
him,of thecompany injured holdingwho id. at 366. We are notperson

here that the malpractice plaintiffs againsthad a direct cause of action
insurer,Hitchcock’s thatonly malpractice plaintiffs’solvent but the claim

against Hitchcock was a claim an ofagainst purposeinsurer for the RSA
404-B:12, I. inAccordingly, Burke did not address the issue that faces us
this case.

Because the trial malpracticecourt determined that the claimplaintiffs’
insurer,Hitchcockagainst againstwas not a claim an it never had to

claim,”determine whether that claim was also a “covered which is the
second toprerequisite the of theapplicability requirement.exhaustion See

404-B:12,RSA I. Since we hold that the claim against Hitchcock was a
insurer,claim against however,an we must take the next andstep

determine whether that claim was also a covered claim. The term

claim”“[c]overed means a net claim ... one forunpaid including
unearned premiums, which arises out of and is within coverage
and not in excess of the applicable policylimits of an insurance to

insurer,which this ifchapter applies byissued an such insurer
after the effective date of chapterthis is declared insolvent....

404-B:5,RSA IV.
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(Okla.Co., 1992),In 832 P.2d 834Oglesby Libertyv. Mutual Insurance
Pitco, 579,in 142 N.H. at the Oklahomaapprovalwhich we cited with

404-B:12,1,cognateCourt held that under the Oklahoma to RSASupreme
a covered claim did not have a claim anagainsta claim that was also to be

insurer, see 832 P.2d at 843. But statedOglesby, Oglesby simplyinsolvent
obvious;the it would be absurd for the ofnonduplication recovery

exhaustion from a source that had to Id.provision require nothing give.to
404-B:12, I,Moreover, the “other than” clause in RSA is wordedbecause

than the “other than” clause in the Oklahoma version ofslightly differently
statute, insurer,” 404-B:12, Ipolicythe “a of an insolvent RSAexcepting

added), insurer,”than of(emphasis policy Oglesby,rather “a the insolvent
added), is,the of for all intents(emphasis holding Oglesby832 P.2d at 843

Thus,alreadyand into our statute. the fact thatpurposes, incorporated
theLexington determining malpracticeis not insolvent is no bar to that

aagainstclaim Hitchcock is also covered claim.plaintiffs’
the fromguidance questionMore useful on before us comes Zhou v.

Restaurant, (D.C. 1997).Inc., case,Mall 699 A.2d 348 In thatJennifer
(the Zhous),Xiu Jan in anRong Yao Zhou and Wu were involved

accident a drunk driver. Id. at 349-50. The Zhous settledautomobile with
with the insurer of the drunk driver and also sued the restaurant that had
served him alcohol to the accident. Id. at 350. The restaurant’sprior

insolvent, and the ofinsurer became District Columbia Insurance
(DCIGA) theGuaranty obligations.Association assumed insurer’s Id.

the of 404-argued cognateDCIGA that under District Columbia to RSA
B:12, I, it entitled to offset the amount the from thewas Zhous received
insurer driver the amount it to theagainst obligated payof the drunk was

insolvent TheZhous on behalf of the restaurant’s insurer. Id. District of
thatAppeals rejected argument, explaining:Columbia Court of

againstZhous’ claim the drunk driver cannot be a “covered[T]he
it could not “arisen out of” or come “withinclaim” because have

the of” insurance The Zhous’coverage policy.[the restaurant’s]
claim different their claimagainst is from[the restaurant]

Restaurant,the driver. Mallagainst [v.drunk Zhou Jennifer
(D.C.Inc., 1987)],534 A.2d 1268 held that “the unexcused

25-121(b) (1981),§ byviolation a tavern of D.C.Codeby keeper
intoxicated,serving already apparentlya intoxicated orperson

se, thatkeeper negligent perrenders the tavern and where
a member of the thatinjuries proximately public byare caused to

the tavern be liable in 534 A.2dkeeper may damages.”violation
theagainstat 1276. The claim the drunk driver was based on

conduct,negligent independent restaurant’s]driver’s of [the
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Zhous could not have§ 25-121.Because theof D.C.Codeviolation
under the drunkagainst [the restaurant]their claimbrought

the drunk driver’sinsurance, againstZhous’ claimthedriver’s
claim,” nonduplicationto thesubjectis not a “coveredinsurance

§of 35-1910.limitations

353.Id. at

Elliot,case, and areHitchcockagainstthe two claims in thisWhile
loss, id.relate to the seemayand even samenegligence,for medicalboth

“losses”), not the sametheyand are“claims”(distinguishing between
Hitchcock, accusedmalpractice plaintiffstheagainstclaims. In their suit

care as well asnegligent pre-natalofagents employeesHitchcock’s and
againstin their suitdelivery,and after Reid’s whilenegligence during

andElliot, agents employeesaccused Elliot’smalpractice plaintiffsthe
Reid’s there is someduring delivery. Plainly,and afteronly negligenceof

charged negligence duringand Elliot were withHitchcockoverlap—both
charged negligentHitchcock alone was withdelivery'and after Reid’s —but

frommalpractice plaintiffs mightcare. the receivepre-natal Any recovery
apossibly duplicateHitchcock for care could notnegligent pre-natal

Zhou,during delivery.from Elliot for and after Seerecovery negligence
nonduplication recovery provision699A.2d at 352 of of(explaining purpose

windfall). Moreover, allegationto or as there is noprevent recoverydouble
for the actions of Elliot’sany legal responsibilitythat Hitchcock bore

recovery negligence duringand a from Hitchcock for itsagents employees,
and after could not a for the ofdelivery duplicate recovery negligence

Because the could notagents employees. malpractice plaintiffsElliot’s and
insurance,brought againsthave their claim Elliot under Hitchcock’s their

Zhou,claim.againstclaim Hitchcock is not a covered See 699A.2d at 353.
in inThat determination stands contrast to our decision OB/GYN.

There, the claimmalpractice plaintiff brought againstmedical a a
physician brought againstwith insolvent insurance and also a claim the

OB/GYN, 154physician’s theory liability.under a of vicariousemployer,
circumstances, the theagainst employerN.H. at 554. Under those claim

claim, both claims were based the sameuponwas also the covered because
Thus, inunderlying plaintiffof fault. at 559-60. theallegation Id. OB/GYN

employer’sdid its claim the under thebring against physician physician’s
insurance, Zhou, 353, inway employeeA.2d at much the the Pitcosee 699

equipmenthe a of defectivebrought injured by piecea claim that was
insurance. This case isemployer’s compensationunder his workers’

Pitco,different because those cases each involved afrom andOB/GYN
entities withsingle allegation against legalof fault asserted two

this case involves tworesulting injuries,for the whileresponsibility
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that,separate allegations of fault potentially, contributed to the same
harm.

NHIGA argues that under New Hampshire’s statutory governingrules
joint and liability,several the claimmalpractice plaintiffs’ against Elliot
would also a againstbe claim Hitchcock if Hitchcock were found to be at

fiftyleast for thepercent responsible malpractice plaintiffs’ injuries. We
do not agree.

1(b)507:7-e,NHIGA correctly points (1997),out that under RSA a
defendant that is fifty percent or more at fault for a plaintiff’s damages is
subject view,to and several Injoint liability. NHIGA’s if the malpractice
plaintiffs Hitchcock,were to trialgo againstto and if Hitchcock were
found to be or more atfifty percent fault for the malpractice plaintiffs’
injuries, then Hitchcock’s joint liability for the entire wouldjudgment
make the malpractice claimplaintiffs’ against Elliot a claim against
Hitchcock, 404-B:12,1.subject to RSA NHIGA ascribes too powermuch to

1(b).507:7-e,RSA While that potentiallystatute anprovides alternative
avenue Elliot,for on a claimrecovering against it does not transform a
claim against 404-B:12, I,Elliot into a claim against Hitchcock. RSA
applies claim, i.e.,when a claim a solventagainst insurer is also a acovered

insurer,claim against an insolvent saysbut the statute about thenothing
situation, NHIGA,posited where aby solvent insurer could be called upon,
under the rules of and severaljoint liability, pay damagesto out ofarising

againsta claim an insolvent legislatureinsurer. The could have provided
situation, not,for that but it did and we will not add a to RSAprovision

404-B:12, I, legislaturethat the did not see fit to include. See Appeal of
(2006) (“It539,Town Nottingham, 153 N.H. 546 is not the function ofof

this court to provisionsadd to the statute that the legislature did not see fit
(citation omitted)).to include.”

Because the malpractice plaintiffs’ claim Hitchcockagainst was not also
case, i.e., Elliot,the covered claim in againstthis the claim upholdwe the

superior court’s requiringorder NHIGA to undertake statutoryits
obligations to Elliot.

Ajfi'ivned.

Broderick, C.J., Dalianis, J.,and concurred.


