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Fuller,Kelly Ayotte, attorneyA. D.general (Stephen senior assistant
onattorney general, the brief and for theorally), State.

Lothstein, defender, Concord,Theodore assistant appellate of on the
orally,and for thebrief defendant.

GALWAY, defendant, Morrill,J. The Donald W. appeals his conviction for
assault, 632~A:2,aggravated (1996),felonious sexual see RSA III arguing

J.)(Fauver,the Trial Court bythat erred admitting hearsay evidence and
by the toallowing prosecutor improperly comment his decisionupon not to
testify. We reverse and remand.

1998,The could have thejury followingfound facts. In the defendant’s
N.N., father, L.N.,stepdaughter, reported biologicalto her that the

1998,defendant had sexually abused her. In late April reportedL.N.
N.N.’s disclosure to the authorities. The New Hampshire Division for
Children, (DCYF)Youth and beganFamilies theinvestigating allegations.

recanted,oneApproximately week after the disclosure N.N. claiming that
she had lied theabout abuse because her father had convinced her to do so.
Eventually, the case any 1998,was closed without Inprosecution. June

N.N.,L.N. forpetitioned custody citingof the investigation of the
justificationdefendant as for himgranting L.N. obtainedcustody.

temporary custody, but within days custody was returned to N.N.’s
custodymother. This remaineddispute unresolved when L.N. died in

October 1998.
2000, received,In mother,December DCYF from N.N.’s a second

report that the defendant had abused N.N. DCYF attempted to interview
N.N., but she Without furtherunresponsive. meaningfulwas contact

mother,between DCYF and N.N. or her the case was closed in November
2001.

2001, abuse,In December N.N. made a third disclosure of this time to
her counselor.guidance That disclosure was to thereported Strafford

Office,which, 2002,inCounty Attorney’s January conducted a videotaped
interview,ofinterview N.N. this the defendantFollowing was indicted for

sexually N.N.abusing
2003,In the defendant was convicted of aggravated felonious sexual

Morrill,assault. That conviction was reversed and remanded. See State v.
(2004). remand,151 N.H. Upon331 the defendant was again convicted of

sexually abusing N.N. This followed.appeal
(1)On the defendant contends that theappeal, by:trial court erred

(2)evidence;allowingthe State to introduce inadmissible hearsay violating
his rights under the State and Federal Constitutions by admitting this

(3)hearsay; thepermitting prosecutor to comment his decisionuponand
testify.not to
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to theissue, reportedN.N.’s first disclosure wasAs to the first after
Commerford,authorities, formerlyErinby SergeantL.N. was interviewed

interview,that it toDuring appearedState Police.Hampshireof the New
the to herreportedthat N.N. have abuseSergeant mightCommerford

Therefore,the authorities. she askedfather time before he contactedsome
that he hadrespondedin the abuse. Hewhy delayed reportinghim he had
in“get anyoneand did not want to trouble.”been unsure about what to do

trial, the tobrought soughthe the matter was to StateBecause died before
introduce, Commerford, regardingL.N.’s statementsthrough Sergeant
the of his to the authorities.timing report

arguingThe defendant that the statements were inadmissibleobjected,
and, addition, 541 86Washington,in barred v. U.S.hearsay by Crawford

(2004). The State countered that the statements were admissible because
and, ifthey against hearsay, theyfell within an to the rule evenexception

not,did the defendant had the door” to their admission. The trial“opened
court ruled that the were not were nothearsay theystatements because
offered Additionally,for their truth. the trial court ruled that the

openeddefendant had the door to the statements and that the statements
were bynot barred Crawford.

On appeal, argumentthe State conceded at oral that the statements
truth,were offered theyfor their and does not contend that fall within an

exception hearsayto the rule. we conclude thatAccordingly, L.N.’s
and, thus,statements to Sergeant hearsayCommerford were inadmissible

Bennett, 18, (1999)under the ofrules evidence. See State v. 144 N.H. 19
that(noting pastnarratives of state of mind or belief are incompetent

hearsay).

Having concluded that the statements were inadmissible hearsay, we
must determine properlywhether the trial court admitted them under the

the door”“opening theory. We note that the term the door” is“opening
629, (2005).conclusory. v. Rogan,State 151 N.H. 631 At one time the

phrase referred to the doctrine of “curative admissibility.” Id. Under that
doctrine, a trial judge has discretion to admit otherwise inadmissible
evidence in order prejudicial alreadyto rebut evidence that has been

6, (1985).Benoit,erroneously admitted. State v. 126 N.H. 20 The doctrine
allowed,applied “only when inadmissible evidence has been when that

evidence prejudicial, proffered testimonywas and when the would counter
have, however,prejudice.”that Id. We the of theexpanded meaning

phrase “opening beyond admissibility.”the door” the doctrine of “curative
Id.

“Opening the door” is now more to inbroadly applied situations
which one party misleading advantage,has created a and the isopponent
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then to use or otherwisepermitted previously suppressed inadmissible
Carlson,directly misleading advantage.evidence to counter the State v.

52, (2001); Imwinkelried,Gilligan Bringing146 N.H. 56 see also & the
Tendencythe Door” to a Close: The to Overlook the“Opening Theory
Law, 41Contradiction Doctrine in Evidence SANTA CLARA L.Specific

(2001). doctrine,Rev. 807 This sometimes known as the doctrine of
contradiction,” thatpartywhen one introduces evidence“specific applies
a mere relevance for anprovides justification beyond opponent’s

may Rogan,introduction of evidence that not otherwise be admissible. 151
The must have created areasonablyN.H. at 631. initial evidence
or misled the fact-finder in some Id. The rule thusmisimpression way.

a from evidence favorable to hisprevents party successfully excluding
and this evidence for hisopponent selectively introducingthen own

the to the evidence inadvantage, allowing opponent placewithout proper
Carlson, The fact that the “door opened,”context. 146N.H. at 56. has been

however, not, itself,does all evidence to State v.by permit pass through.
(1995).95,140 N.H. 99 The doctrine is intended toTrempe, prevent

injectionis not to be into a rule for ofprejudice prejudice.and subverted
Id.

have,We that our decisions to someacknowledge prior degree,
blurred the distinction between the two doctrines described above. See
Estabrook, Hampshire’sthe Door: New Treatment TrialOpening of

(2005).Evidence, J. 30 To confusion thatpreventCourt Rebuttal 46 N.H.B.
term,arise from the use of the when a uses the termmight party “opening

justifyingthe door” or its as the admission of otherwiseequivalent
evidence, of thepartyinadmissible the should make clear which above
beingdoctrines is invoked. This is so because the two doctrines are

admissibility”invoked different of evidence—“curative isby types
evidence,the erroneous admission of inadmissible whiletriggered by prior

the of“specific triggered by misleadingcontradiction” is introduction
evidence. the doctrine will moreIdentifying particular permitadmissible

preventfocused discussions and and will furtherlitigants judgesbetween
erosion of the of each doctrine.unique requirements

us, we note that the ofTurning admissibilityto the matter before
trial court’s sound discretion. 151generally Rogan,evidence is within the

trial court is in the best to theposition gaugeN.H. at 631. Because the
we will not itsprejudicial impact testimony, upset rulingof particular

of discretion. Id. at 631-32. To show thatabsent an unsustainable exercise
unsustainable,was the defendantthe trial court’s exercise of discretion

clearlythe burden of that the decision wasestablishingbears
unreasonable to the of his case. Id. at 632.prejudice
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doesadmissibility”conclude first that the doctrine of “curativeWe
that and thearguments,not The State contends the defendant’sapply.

elicited, necessary.he made L.N.’s statements relevant and Thetestimony
contend, however, that the andarguments testimonyState does not

the defendant inadmissible. As thepresented by were themselves
admission of evidence is to invoke curativerequirederroneous

the doctrine of curative is not here.admissibility, admissibility applicable

conclude that the of contradiction”“specificWe also doctrine does
not That doctrine aapply. applies party misleadingwhere one creates

and theadvantage opponent may previously suppresseduse or otherwise
misleading advantage. Rogan,inadmissible evidence to counter the 151

previously,N.H. at 631.As noted the initial evidence must have reasonably
misimpressioncreated a or have misled the fact-finder in some way. Id.

record,uponBased our review of the we conclude that the defendant did
not a misleading advantage.create

trial,When on theruling admissibility of L.N.’s statements during the
trial court found that the theorydefendant’s of the case was that L.N. had

allegations againstfabricated the him in gainorder to an inadvantage his
custody dispute over N.N. The trial court then determined that the
defendant “is acreating false because isimpression presentinghe a theory
of the case is directlythat controverted statements ofby personthe he is

Thus,in hisimplicating allegations of wrongdoings.” the trial court
permitted the State to introduce L.N.’s statements because “wouldthey

agive completemore ofpicture case,involvement in[L.N.’s] this and
placet] the defendant’s statements and ininsinuations the proper context.”

words,In other because the State had evidence directly contrary to the
case,defendant’s theory of the the defendant created a impressionfalse

and the State was entitled to introduce its evidence to give proper context.
Notably absent from the trial rulingcourt’s is any finding that the

theorydefendant’s initial or supporting evidence had reasonably created a
or hadmisimpression jury Instead,misled the in some way. the trial court

found that the defendant must juryhave misled the because the State had
evidence directly contrary to his Thetheory. mere existence of contrary

not, however,evidence does mean that the theorydefendant’s initial and
evidencesupporting misleading.were

On the Stateappeal, argues that the defendant’s theory at trial was that
L.N. had thedelayed reporting matter to the authorities until doing so was
advantageous to him in his custody dispute. State,to theAccording this
theory and its supporting evidence left the jury with a misleading
impression about L.N.’s for and,motivations hisdelaying report,
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therefore, injustified introducingit was L.N.’s statements as an
delay. disagree.alternative for the Weexplanation

stand,Prior to Commerford the the had heardSergeant taking jury
the of L.N.’s sister. She testified that before thetestimony L.N. informed

abuse,authorities of the he had asked her to with N.N.speak regarding
N.N.’s the defendant. In to fromallegations against response questioning

State, N.N.,the testified that after speakingL.N.’s sister with she told
matter,L.N. that he but that he hereportshould the said was afraid to do

so because it on him and cause N.N. toreporting might “backfire” be
Therefore,taken from him. the State the withpresented jury admissible

theory,evidence the defendant’s whichdirectly contradicting placed any
context,misleading properevidence into without resort topotentially

Because the State had admissiblehearsay. presentedinadmissible
evidence its alternative forsupporting explanation delay,L.N.’s

for theintroducing hearsay purposeL.N.’s inadmissible same was
(theunnecessary. Trempe, openingSee 140 N.H. at 99 the door rule is not

injection prejudice).to be subverted into a rule for the of As each side had
presented regarding delay,admissible evidence L.N.’s motivation to the

misleadingdefendant did not create a and did not theadvantage open
conclude, therefore,door. We that the trial court erred when it admitted

testimony.L.N.’s 151N.H. at 632.hearsay Rogan,
The State contends that the trial court’s error was not an unsustainable

of the defendant hasexercise discretion because failed to demonstrate that
it was to the of case. The State does notclearly prejudiceunreasonable his

doubt,error aargue beyondthat the was harmless reasonable however.
We hold that the defendant has carried his burden of demonstrating
prejudice.

The central issue in this case was whether N.N. was truthful when she
disclosed the or when she later recanted it. L.N.’sinitially abuse

to Commerford tended to show that N.N. wasSergeantstatements
truthful when she disclosed the abuse. These statements tended toinitially

reportedestablish that N.N. disclosed the abuse before L.N. the abuse to
to thepolice. disprovethe These statements thus tended defendant’s

the in thetheory allegation gain advantagethat L.N. fabricated abuse to
thecustody argues: testimony prejudicedAs defendantdispute. “[T]he

it N.N.’s on the centralimpermissibly credibilitybecause bolstered[him]
disclosure, subsequentissue in the case—whether her initial or her

recantation, constituted the truth.”
that, in the defendant has met his burden ofway,We conclude this

the trial court’s error was unreasonable to thedemonstrating clearlythat
we hold that the trial court’s errorprejudice Accordingly,of his case.
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constituted an unsustainable of discretion. the State hasexercise Because
error,arguednot harmless we reverse and remand new trial.for a

In of we not reachlight holding,our need the defendant’s remaining
appellate arguments.

Reversed and remanded.

DugganBroderick, C.J., Dalianis, JJ.,Hicks,and and concurred.
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