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HICKS, Greelish,J. The plaintiff, James M. appeals an order of the
{Perkins, J.)Superior Court awarding damages arising out of the

occupancydefendant’s of a home purchased by the plaintiff at a
foreclosure sale. We in inpart, part,affirm vacate and remand.

defendant, Wood,The Diane possessed a life estate in a residence
located in Center TheBarnstead. to atproperty plaintiffwas sold the a

sale, however,foreclosure 7,which terminated life Julythe estate. On
2003, the plaintiff served the defendant a quitwith notice to and a notice to
leave the premises and not re-enter. When the defendant failed to vacate

premises,the the aplaintiff filed landlord-tenant writ in Laconia District
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orto court. On aboutCourt, superiordefendant removedwhich the
1, 2004, the This resolved thepremises.the defendant vacatedJanuary

sought damagesplaintiffof but the action continued—thepossession,issue
theduring the time that defendantpropertyhis to rent theinabilityfor

vacate, damagesthe defendant for harassmentsoughtrefused to whilehad
the of personalshe and for valuesuffered before vacatedallegedlyshe

retrieve it onattemptedshe tomissingwas whenproperty allegedshe
10,2004.January

foreclosure,the the2004, that afterMayIn the trial court ruled
plaintiffThe found that theat sufferance. courtdefendant became a tenant

to force defendant todesignedof conduct theengagedhad in a course
thedrivewaythe to block access toleave, a truck acrossincluding parking

of to thesteps leading porcha within inches thepremises, parking vehicle
access, unregisteredanpermissionand withoutremovingalso to block

thestoring property.that defendant was onvehicle the
orthe defendant left the onpremisescourt found that whenThe further

1,2004, personal propertyto certainshe was unable removeJanuaryabout
it,January toshe returned on 10 retrievein Whenstored the basement.

the did$1,030 plaintiffThe court noted thatmissing.worth wasproperty
at that he had removed those items.denynot trial

court, forin a remand furtherresultingcase to thisappealedThe was
hadremand, plaintiffthat thethe trial court foundOnproceedings.
theto take ofwilling possessiona who wastenantprocured prospective

2003, $1,100 in The18, month rent.pay peron andAugustpremises
tenant,prospectiverent the to thepropertywas unable toplaintiff

1, 2004. Thehowever, Januarythe did not vacate untilbecause defendant
$1,100 month fromequal perthe todamagescourt plaintifftrial awarded

$4,876.71.1,2004, totalingthrough January18August
for trial court founddamages,the claims therespectWith to defendant’s

unreasonable, excessive andconduct wasplaintiff’s “harassingthat the
eviction.” Theself-help constructiveeffectively attemptedconstituted an

fair value of theequal to the rentaldamagescourt awarded the defendant
2003)4, until she(Augustof the harassmentbeginningfrom thepremises

$5,390.09. addition, the court found1,2004, InJanuary totalingonvacated
hadthe andpersonal propertythe had removed defendant’splaintiffthat

$1,030 theTherefore, an additional tothe court awardednot returned it.
other, theagainst eachdamagethe awards were offsetdefendant. After

$1,543.38to the defendant.judgmentfinal was
(1) calculatinginthat the trial court erred:plaintiff appeals, arguingThe

premises;to vacate thethe defendant’s failuredamages resultinghis from
(2) only dutythe hein to the defendant becauseawarding damagesand

inflicting injury.her refrain from willful or wantonowed was to
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We been with of in theprovided transcripts proceedingshave not the
trial the was toAccordingly,court. we assume that evidence sufficient
support findings,the trial court’s and we review the trial court’s decision

Owens, (1997).396,for 142only.errors of law See Atwood v. N.H. 396-97
The requested damagestrial court’s order states that the fromplaintiff

11, 1, month,July 2003, 2004, $1,100a rate ofthrough January perat due
to timelythe defendant’s failure the Thepremises.to vacate trial court

18, 2003,fordamages prior Augustrefused to award the toperiod
however, uponas that was the date which the tenantprospective would
have thepossessiontaken had defendant Thetimely vacated. court
concluded thethat defendant’s to 18 did notoccupancy prior August cause
any thedamage plaintiff, presentedto because the nopresumably plaintiff
evidence hethat had found a tenant was takewilling possessionwho to
prior to 18.August

The thatplaintiff argues he is entitled to damages for the
defendant’s occupation premisesof the to 18prior August hisdespite
failure to thatprove procuredhe had willinga tenant who was to take
possession toprior agree.that date. We In the proofabsence of of special
damages, the general rule is that the proper recoverymeasure of “against
a tenant for the failure to surrender the premises is the reasonable rental
value for possessionthe time is 49 Am. 2dwithheld.” Jur. Landlord and

(2006).§Tenant 278 This theis consistent with view of the Restatement
op(Second) Property, which states athat landlord is entitled to recover

from a tenant who improperly holds over after the termination of a lease
“for the use and ofoccupation the property duringleased the holdover
period at a rate based the previous rate,on rental onor the proven
reasonable independentlyvalue ifestablished that differs from the
previous (Second)rate.” Property,rental Restatement OP Landlord

(1977).§AND Tenant 14.5 As the explains,Reporter’s Note this rule
“simply therequires tenant to forpay duringwhat he thegot holdover
period.” Id. at 34 Reporter’s Note 2.

We see no whyreason a rule applysimilar should not to the
defendant, Thus,who was a attenant sufferance. we conclude that the
defendant is liable for the ofreasonable value the forpremises the time
possession withheld,was timeincluding priorsuch Augustto 18. On
appeal, partyneither $1,100contests the trial court’s determination that

monthper is the rate thefor ofcalculation the plaintiff’s damages.
vacateAccordingly, we the award of todamages the andplaintiff remand

for $1,100based uponrecalculation the rate of per month in accordance
with this opinion.
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to thechallenges damagesthe awarded defendant.The nextplaintiff
sufferance, thatplaintiff arguesa tenant at thethe defendant wasBecause

“from her willful or wantondoinghe her was to refrainduty owedonlythe
under the commonpermissiblethat his actions wereHe contendsinjury.”

(1997). essence, heInso in of RSA 540:26law, lightand continue to be
an toattempt gainhe use inself-helpthat was entitled toargues

of thepossession premises.
Dobrowolski, (1984), addressed a similar125 N.H. 572 weIn Hill v.

from overholdingat sufferance that resultrespectwith to tenanciesissue
that theagreement.lease or rental We concludedexpirationthe of aafter

lawlandlord’s540-A “removed the commonchapterof RSAenactment
tenancywhose atevicting a residential tenantto inright self-help

Hill, 125 N.H.tenancy.”a different leaseholdpreceded bysufferance was
however, instated, prohibitions chapterthat the relevant RSAat We575.

dotheyparticular,at sufferance —inapply every tenancynot to540-A do
outside of the rentaltenancy arisingin at sufferancenot “cases of aapply

that chapterat 576. Because we concluded RSAor context.” Id.leasehold
tenanciesright self-helplaw to forremoved the landlord’s common540-A

Hill, needin we had no to considerat the one at issuesufferance like
to co-existself-helplaw to otherwise continuesrightwhether the common

540, for actions.provides summary possessionwhichchapterwith RSA
of thein the instant case arose outsidethe at sufferancetenancyBecause

RSA 540-Achapterand the ofprovisionsleasehold context thusrental or
that issue.do we must now addressapply,not

law, goods againstfor to land or would lietrespassno actionAt common
priorof a tenant whosegoodsa who entered and removedlandlord

sufferance, thetenancy goodsto a at wherehad been convertedtenancy
distance, doingof the peace,to without breachwere removed a convenient

(1881).89,Sly,v. 61 N.H. 90damage. Weeksunnecessarythem no
Furthermore, the “strongly preponderatingonce noted that underwe

courts,... a foragainstcivil action lies landlordthe American noopinion of
therepremises,the demised unlesspossessionwith force the ofregaining

Warden,v. 51force, Sterlingthen for such excess.”onlyis excess of andan
(1871). and are aware217, any authority,cited wepartyN.H. 232 No has

atthe law to a tenantnone, rights under commongave greaterof that
Thus itagreement.a rental or leasewho did not have priorsufferance

inlaw, once availableself-helpthe common wasthat underappears
is whether thatquestionhere. Thepresentedsuch as arecircumstances

law continues to exist.remedycommon
Moldawan, 93 N.H.in Standish v.analogousconsidered an issueWe

(1944). case, a furniture becauseIn a landlord detained tenant’s204 that
and theseizing holdingthat inarguedowed The landlordthe tenant rent.
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furniture, hershe was common-law of distraint for rent inasserting right
doubtingarrears. While that distress for rent was ever a of ourpart

law,common we stated:

fact, however, mayThe that it have been toadapted
circumstances when theexisting Constitution was doesadopted

necessarilynot mean it still Ifthat endures. there was ever a time
existence,when the public required longinterest its that time has

so,since This thatpassed. being the rule no law should survive
the on which is particularly applicable.reasons it founded is

Standish, 93 at WeN.H. 205. noted that public opinion”“[c]urrent
concerning rightsdebtor’s could be in exemptionsfound statutes providing

furniture,from for andattachment household concluded that distraint was
remedy.not an available Id. at 205-06.

In whether timedetermining the when the public interest therequires
existence of a self-help remedy for cases such as the one before us has

wepassed, begin by that thenoting legislature providedhas a statutory
remedy. In toorder andsimplify facilitate the owner’s ofrecovery
possession, summary possessory actions were authorized withbeginning

(1843),RS chapter 209 the predecessor to current RSA 540.chapter These
statutes established whichrights and benefits a landlord did enjoynot at

Szumiez, 266, (1975).common law. Lavoie v. 115 N.H. 267 The statutory
wasprocess intended to be summary designedand was to provide an

expeditious remedy to a landlord seeking possession. Matte Shippeev.
Auto, 216, 218(2005).152N.H.

The statutory summary anprocess provides alternative to the use of
PropertyIndeed, (Second)self-help. the Restatement of contends

athat statutory summary process should substitute for ofthe self-right
help, absent clear legislative contrary,intent to the respectwith to
tenancies at sufferance that result from holding over after expirationthe
of a lease or agreement:rental

If the controlling giveslaw the landlord speedy... a judicial
remedy for of possessionthe ofrecovery leased from aproperty
tenant improperly holding lease,over after the oftermination the
... the ... [maylandlord to self-helpnot] resort to recover
possession tenant,of the propertyleased from such unless the

thecontrolling preserves rightlaw of self-help.

(Second) Property,Restatement Tenant,of Landlord and supra
(1); (Second)§ Property,14.2 see Restatement of Landlord and

Tenant, § 14.2supra comment a at 11.
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may notremedy by summary processthat therecognizedWe have while
hasLegislatureone that the deemedself-help,be “it is thespeedyas as

and tenant.”disputesto between landlordgenerally satisfactory settle
(1962). Furthermore,Buck, 199, 201 otherN.H.RealtyExeter Co. v. 104

thedespitein appropriatebe availablejudicial mayremedies cases—
maya court still usesummary process, superiorthe statutoryofexistence

thethe a breach ofquo, preventits to statusjurisdiction preserveequity
litigant.to Id. at 202.irreparable injury anypeace, preventor

athe ofrecognize speedyhas that existenceThe modern trend been to
unnecessary.self-helpa ofjudicial remedy rightmakes

entitled torule that a landlordMost common ... is the modern
providesthat the law toremedymust resort to thepossession

the tenant refuses to surrenderpremisesthe leased whensecure
them____If angives incominglaw the landlord orcontrollingthe

recoveryfor ofremedy possessiona the ofspeedy judicialtenant
aftera over theimproperly holdingfrom tenantpropertyleased

lease, incominglandlord nor theof the neither thetermination
theto of leasedmay self-help possessionresort to recovertenant
lawtenant, controllingthe alsofrom the unlessproperty

self-help.ofrightthepreserves

(2006) (footnotes omitted);§ 829 see49 2d Landlord and TenantAM. JUR.
Process, 177,186Annotation, 6 A.L.R.3DDispossession WithoutTenant —

(1966). potentialthat therecognitionis on theThe modern trend “founded
a landlordanythe inheres in situation wherepeacefor violent breach of

claiming possessionameans remove tenant who isby his own toattempts
(Minn.145,N.W.2d 151Wiley,to landlord.” v. 264adversely Bergthe

from1978). policies by preventing landlordsimportant publicIt furthers
hands, forprospectsthethereby improvinglaw into their owntaking the

(SECOND) PROPERTY,OFthe RESTATEMENTpreserving peace. Seepublic
Tenant, at§ 14.2comment a ll.and supraLandlord

reasons, the common law.been made tochangessimilar other haveFor
the common lawlegislaturethat has abolishedexample, notingin theFor

arrest,unlawful we stated:to resist anright

more with eachsociety complexbecomesseeminglyA which
a topurposeits reflectenlightened highwhen lawsday ispassing

authoritythose who wield thedifferences betweenapparenthave
not, in courts or bydo resolved theand those whogovernment,of

by physicalrather thanorderlyother process,some
in the gutter.on the street orconfrontation
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Haas, 480, (1991).State v. 134 N.H. 484 Similar likelyconsiderations
tolegislature prohibit self-helpmotivated the the use of to regain

possession premises by enactingof under most circumstances RSA 540-
A:2 and :3. We are hard-pressed whyto see these same considerations
should not lead us to applyconclude that the modern rule should with
respect to tenancies at one insufferance such as the this case.

It statutoryis clear that the insummary process chapterRSA 540
(1997)was toavailable the RSAplaintiff. provides540:12 in thatpart the

purchaser at a mortgage mayforeclosure sale recover possession thereof
infrom a person possession, holding right,it without inafter notice writing

to quit 540:2,as inprescribed chapterRSA 540. See also RSA I (Supp.
2006) (owner may “any tenancy” by givingterminate noticeoccupant to
quit); Dziewisz, 587, (2005)AIMCO v. 152Props, (“anyN.H. 589 tenancy”

sufferance). Indeed,includes tenancies at plaintiffthe initiated this action
by a writfiling landlord-tenant under RSA Givenchapter 540. the
availability processof that and in thelight policyof reasons discussed
above, we publicconclude that the time when requiredthe interest the
existence of self-help purchaserfor a at a foreclosure sale to recover
possession a Standish,from tenant at sufferance has 93 N.H.passed. atCf.
205.

plaintiff 540:26,The relies RSAupon provideswhich that “[n]othing
in this chapter shall be to apreventconstrued landlord from pursuing his

law,”legal at common toremedy argue that the common-law remedy of
has beenself-help preserved by law. The termcontrolling “legal remedy,”

however, is ambiguous. It can be to tobroadly anyconstrued refer right
by evil; is,established law that orcorrects counteracts an anythat remedy

permitted under the common law theincluding remedy self-help.of See
Dictionary 1290,Webster’s Third New International 1920

2002).ed.(unabridged Alternatively, it can be more narrowly construed as
art,a term of referring to remedy historicallya available in court ofa law.

Dictionary (8th 1999).Black’s Law 1320 ed. The narrow construction
obviouslywould exclude self-help, which is extrajudicial remedy.an See id.

at 1391.
In construing this ambiguous phrase, bywe are assisted RSA 21:2

(2000), provides:which

Words and shallphrases be construed toaccording the
andcommon ofapproved usage the butlanguage; technical words

and andphrases, such others as havemay acquired peculiara
and law,inappropriate meaning shall be construed and
understood suchaccording peculiarto and appropriate meaning.
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law,inmeaningpeculiar appropriatea andremedy” acquiredhas“Legal
the narrowadoptionOur ofaccordingly.itand we therefore construe

MacNeil, 696,123 700-N.H.Coopermanis with v.construction consistent
an intent to(1983), expressesRSA plainlywe that 540:2601 where stated

entry,and whichof ejectmentthe common-law actionspossessoryretain
to that if thecourt. hasten notein Webrought superiorcould be

of free toit is coursetoday,the result we reachdisagrees withlegislature
accordingly.the statutesamend

Theto the defendant.damages awardednow turn to theWe
dutythat hisdamagesto these arearguments respectwithsoleplaintiff’s

her willful or wantondoingto fromrefrainingthe defendant was limitedto
notat common law. He doespermissiblethat his wereand actionsinjury,

Havingof awarded.damagesthe amount thechallengeotherwise
toself-help was not availableremedythat the ofconcluded common-law

bymade him.difficulty argumentstherejectingwe have noplaintiff,the
$5,390.09 $1,030 toof anddamagewe the awardssummary,In affirm

$4,876.71 plaintiff,to thedamageWe the award ofthe defendant. vacate
$1,100of monthperthat award at the rateremand for recalculation ofand

with this opinion.in accordance

andpart;in vacated inpart;Affirmed
remanded.

Duggan Galway,Dalianis, JJ., concurred.Broderick, C.J., andand


