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The that has to therespondent lastly argues standingshe enforce
restrictive covenant under of contract weprinciples recognizelaw. While

agreementthat a covenant constitutes an between v.parties,' Arnold
Chandler, 130,133 (1982),121 N.H. repudiatethis fact does not lead us to
the common law’s and ruleswell-developed widely recognized standing
regarding enforceabilitythe of servitudes.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.

Hillsborough-southern judicial district
No. 2004-510

HampshireThe State of New

v.

Ayer,Daniel Sr.

27, 2006Argued: September
7, 2006Opinion Issued: December



501



502

(,SimonA.Kelly Ayotte, general Brown,attorney R. senior assistant
on theattorney general, orally),brief and for the State.

Rothstein, defender,David M. deputy Concord,chief ofappellate on the
brief and for the defendant.orally,

Sr., brief,Daniel E. Ayer, by pro se.

GALWAY, defendant, Sr.,J. The Daniel Ayer, appeals his conviction for
murder, 630:l-a,first-degree see RSA following jurya trial in Superior

J.).Court (Hampsey, We affirm.
juryThe could following 1998,have found the facts. inBeginning the

Children, (DCYF)New forHampshire Division Youth and Families
1999,became involved with the infamily,defendant’s and July Family

Counselor Mark of theRowland Nashua Children’s Home was toassigned
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meetto20,1999, was scheduledRowlandAugustcase. Onthe defendant’s
theday,arrived thatRowlandfamily. Whenthe defendant’swith

he did notthatinformed Rowlandtruck. Hein hisleavingwasdefendant
thenThe defendantRowland would leave.hopedhemeet and thatwant to

notdidimmediate area. Rowlandin theremainedbutpropertyleft the
thelater, toldminutes Rowlanda fewreturnedthe defendantleave. When

inRowlandthen shotleave. The defendantnotthat he woulddefendant
wound.gunshotfrom thelater diedin truck. Rowlandand fled histhe head
Nashuaof theMartin Matthewsshooting, Officerminutes of theWithin

andshootingtheaboutdispatchreceived a radioDepartmentPolice
arrived, medicalemergencyheafterImmediatelyrushed to the scene.

As soon as the scene wasRowland.began treatingandarrivedpersonnel
urgentthisbegin investigatingtosecured, was orderedMatthews

andshootingthewitnesses topotentialthe area forsituation. He scanned
His attention wasthe shooter was.know whereanyone mightfor who

wife, whoAyer,Joan the defendant’swoman, later identified asdrawn to a
scene, approachedAs Matthewscrying hysterically.thestandingwas near

out, “He hadshe blurtedany questions,he askedAyer,Mrs. but before
him,” and, sitting“he’d beenhe was to shootmorning goingthat thatsaid

for him.” Matthews askedmorning waitinghis truck allacross the street in
it herthat wasreferring respondedand sheAyerto whom Mrs. was

was, theAyerMrs. identifiedwho her husbandhusband. When asked
truck and informedthe defendant’sdefendant. She then described

had access to firearms.Matthews that the defendant
vehicle toof the defendant’sconveyed Ayer’s descriptionMatthews Mrs.

Shortlyan alert to other officers.who then issueddispatcher,his
theand Scott Anderson sawthereafter, EskridgeMatthewOfficers

arrested theofficers the truck andstoppeddefendant’s truck. The
defendant, the officersarrestingWhile thedefendant without incident.

in of the firearmsammunition his truck. One wasnoticed firearms and
weapon.the murder The defendant waslater determined to be

booking. ApproximatelyPolice forDepartmentto the Nashuatransported
was sent untiloriginal dispatchfrom the time theforty elapsedminutes

policeat the station.the defendant was booked
seestation, rights,the defendant waived his MirandaAt the police

(1966), a formal statement toArizona, gave384 U.S. 436 andMiranda v.
DCYF and otherbyhe felt he had been harassedHe stated thatpolice.
at his home andtime and that when Rowland arrivedfor someagencies

that he had beenleave, he He also stated“snapped.”notwould
time and that afor somemaking a “demonstration”contemplating

others heed histo make DCYF andnecessarywas“demonstration”
concerns.andcomplaints
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2003,In the defendant was convicted of first-degree murder. That
conviction was reversed on appeal. (2003).See State v. Ayer, 150 N.H. 14

retrial,Upon the defendant againwas convicted of first-degree murder.
This appeal followed.

On appeal, the defendant argues (1)that the trial court by:erred
permitting the State to introduce Mrs. Ayer’s statements to Officer
Matthews; (2) thepermitting State to introduce evidence of the firearms

(3)and truck;ammunition found in his tofailing allow him to present
on,evidence and have jury instructions regarding, certain defenses and

offenses; (4)lesser counselappointing for him when he desired to proceed
(5)se;pro partially adenying motion to suppress failingand to find that he

(6)invoked his right to counsel during booking; only partially suppressing
(7)his statement officers;to Nashua police and denying pretrial motions to

suppress regarding items seized from his truck as the fruits of unlawfully
obtained statements. We address each argument in turn.

I. Ayer’sMrs. Statements to MatthewsOfficer

The defendant argues,first uponbased v. 541Washington,Crawford
(2004),U.S. 36 that because Mrs. Ayer trial,did not attestify his the State

should not have been permitted to introduce her statements to Officer
Matthews. The defendant contends that admitting Mrs. Ayer’s statements
violated righthis to confrontation under the HampshireNew and United
States I, 15;Constitutions. See N.H. pt.CONST. art. U.S. CONST. amends.
VI, XIV. Because the defendant has raised his claim under the State and

Constitutions,Federal we would normally address his State claim first.
Dedrick, 218, (1989).See State v. 132 However,N.H. 226 case,in this the

defendant has raised an issue under the Federal Constitution and has not
enunciated either a State standard different from the Federal one or a
reason to standard;such aadopt we will therefore address his claim under
the Federal Constitution first. Id.

In Crawford, the defendant was arrested for stabbing who,a man he
claimed, attempted to rape his wife. Crawford, 541 U.S. at 38. The
defendant’s wife was atinterrogated station,the police and agave taped
statement trial,about the incident. atId. 38-39.At the defendant’s wife did

testify. State,not Id. at therefore,40. The sought to introduce her tape-
recorded statement. Id. The defendant objected on the ground that
introducing the tape would violate his Sixth Amendment right to
confrontation. Id.

In ruling that the admission of the statementtaped violated the “Sixth
guarantee that,Amendment’s in all criminal prosecutions, the accused

shall enjoy rightthe to him”,be confronted with the againstwitnesses id.
at 38 (quotations omitted), overruled,and ellipsis the Court in part, a line



505

(1980).Roberts, Under the448 U.S. 56with Ohio v.beginningof cases
if thecould be admittedstatementscertain out-of-courtanalysis,Roberts

rooted”“firmlywithin athe statements fellwas unavailable anddeclarant
they particularizedor if boreagainst hearsay,ruleexception to the

In theRoberts, 448 66. rejectingU.S. attrustworthiness.guarantees of
statements, Courtthepertainedas it to testimonialRoberts formulation

involved, do thestated, are we not thinktestimonial statements“Where
to vagariesthe Amendment’s theprotectionFramers to leave Sixthmeant

evidence, ofamorphous ‘reliability.’”to notionsthe rules of much lessof
thatthe ruled testimonialAccordingly,541 U.S. at 61. CourtCrawford,

onlytrial be admitted whena declarant absent from wouldstatements of
had a prior opportunityunavailable and the defendant hasthe declarant is

did theat 59. The Court not alterto cross-examine the declarant. Id.
of nontestimonialadmissibilityRoberts to theanalysis pertaining

(1st 2004)75,See, Allen, 370 84 Cir.v. F.3de.g.,statements. Horton
(“[U]nless ‘testimonial,’as isstatements qualify[the] Crawford
inapplicable apply.”).and Roberts continues to

Under “a out-of-court statementCrawford, declarant’s ‘testimonial’
(1)theis not admissible under Confrontation Clause unless the declarant

(2)testifies, prioror the had a for cross-­opportunitydefendant
(3)unavailable,examination the is or the isand declarant evidence

admitted other the truth of matterpurposes establishingfor than the
(1st 2005).Maher, 13,v. 454 19-20asserted.” United States F.3d Cir.

Therefore, the“[assuming testifydeclarant does not and is in fact
available, there was no for cross-examination ofprior opportunityand/or

First,declarant, usuallythe turn on one of twoclaims will issues.Crawford
Second, so,was the if isout-of-court statement testimonial? it admissible

for reasons the of the 20.other than truth matter asserted?” Id. at
Resolution of the matter before us turns on the first issue.

In notCrawford, Supreme qualifythe Court did define what statements
listed,Instead,68. the forCrawford,as testimonial. 541 U.S. at Court

illustrative various of statements that fall within the “corepurposes, types
of Supremeclass” testimonial statements. With the Court’sonly

them, however, developedillustrations to state and federalguide courts
numerous, foranalyses determiningand often which evidenceconflicting,

See, State,e.g.,is testimonial and therefore to Flores v.subject Crawford.
(Nev. 2005).1170, inRecently,120 P.3d 1177 Davis v. 126 S.Washington,

(2006), SupremeCt. 2266 the Court clarified the definition of testimonial
statements.

first,Davis two In the Davis v.involved consolidated cases.
Washington, call courseduringa woman made a 911 the of a domestic
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disturbance with her former boyfriend. Id. at The2270-71. victim gave
numerous to thestatements 911 about heroperator assailant andduring

theimmediately after assault. at 2271.Id. When arrived a fewpolice
later, state,minutes they observed the shakenvictim’s her fresh injuries

and her frantic efforts to collect her in tobelongings order leave. Id. When
attacker, Davis, assault,her was tried for the the victim did not testify and

the State sought to introduce her operator.statements to the 911 Id. The
Supreme Court Washingtonof that some ofheld the statements to the 911

wereoperator nontestimonial and thus not by Crawford,barred and that
admitting any statements which were testimonial was harmless. Id. at
2271-72.

case, Indiana,In the second Hammon v. police to a ofresponded report
a domestic disturbance. Id. at theUpon police2272. aarriving, found
woman, sitting on the of herAmy, front home. Id. Sheporch informed the
police could, nonetheless,that wasnothing wrong, theybut that enter. Id.

inside,Once the noticed apolice signs physicalof altercation and tosought
question Amy inside,as as a manwell found the defendant. Id. The police

thetook two into andpeople separate questionedrooms them whatabout
had happened. Id. After thehearing Amy’s account of how defendant had

her,attacked the had her fill out apolice “battery affidavit.” Id. At the
trial, Amy State,defendant’s did not and the theappear over defendant’s

objection, herintroduced oral statements to the officers and her
statements in battery Supremethe affidavit. Id. The Indiana Court held

herthat oral statements were admissible as excited utterances and were
not testimonial so as to be bybarred Id. at 2273. The IndianaCrawford.
Supreme battery testimonial,Court found that the affidavit was but that
its admission was harmless. Id.

cases,In theseaddressing the United SupremeStates Court noted
that holding“[a] critical of andportion Crawford],th[e] [in the portion

us,central to resolution of the cases nowtwo before is the phrase
”‘testimonial “[o]nlystatements’ because thisstatements of sort cause the

declarant to thebe a ‘witness’ within themeaning of Confrontation
Clause.” Id. theAccordingly, Court stated:

Without toattempting produce an exhaustive classification of all
conceivable statements —or even all conceivable statements in
response to eitherpolice interrogation testimonial or—as
nontestimonial, it suffices to decide the cases to holdpresent as
follows: are inStatements nontestimonial when made the course

interrogationof police under circumstances objectively indicating
that the primary purpose interrogationof the to enable policeis

emergency.assistance to meet an are testimonialongoing They
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that there is no suchindicateobjectivelythe circumstanceswhen
of thethat primary purposeand theongoing emergency,

or prove past potentiallyestablish eventsinterrogation is to
prosecution.to criminalrelevant later

however, made inthat statements“not to imply,The Court made sureId.
Id. atnecessarilyare nontestimonial.”any interrogationofthe absence

towillingwere no moreThis is Framers“[t]he2274 n. 1. so because
totestimony open-or answersfrom volunteeredcross-examinationexempt
detailedtothey exemptwere to answersquestionsended than

exists, finalThus, it is in theinterrogationId. “even wheninterrogation.”
statements, thatinterrogator’s questions,the not theanalysis declarant’s

us Id.requiresClause to evaluate.”the Confrontation
ofof to the factsits new definition testimonial statementsApplying

the 911Davis, held that victim’s statements toSupremethe Court the
theId. at 2276-77. The Court noted thatwere nontestimonial.operator

happened immediatelyevents andspeaking theyvictim was about as
events,describing any listeneropposed pastafterward as to reasonable

theemergency,realize was anfacing ongoingthat the victimwould
the of theasked and answered were relevant to resolutionquestions

emergency, gaveand the victim frantic answers in an environmentongoing
sum,In intranquil “simplythat was not or safe. Id. the victim Davis was

witness; atnot as a she was not Id. 2277.acting testifying.”
Hammon, oralConversely, evaluating Amy’sin the Court found that

Inand in the at 2278.statements those affidavit were testimonial. Id.
Hammon, in noongoingas there was no there wasCrawford, emergency,

else, the theAmy anyone purposeimmediate threat to or and of officers’
at in thehappened pointwas to determine what had somequestioning

Court, viewed, if notAccording “[ojbjectivelyId. to the thepast. primary,
sole, to possiblethe of the was apurpose interrogation investigateindeed

crime____” in inId. In the statements Hammon to thosecomparing
the Court that:Crawford, found

recounted,deliberately responsein to policeBoth statements
criminal andquestioning, potentially past beganhow events

took time after the eventsplaceAnd both someprogressed.
official interrogationdescribed were over. Such statements under

for dotestimony, theyare an obvious substitute live because
d,oes examination; theywhat a witness on direct areprecisely

inherently testimonial.

The Court alsoId. noted:
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Although necessarily rejectwe Supremethe Indiana Court’s
implication virtually anythat “initial at theinquiries” crime scene

testimonial,will not be we do the oppositenot hold no—that
questions yieldat the willscene nontestimonial answers. We have
already observed of domestic disputes that officers called to
investigate need to know whom they dealingare with in order to

the situation,assess the threat to their safety,own and possible
danger to the potential victim. Such exigencies may often mean
that “initial inquiries” produce nontestimonial instatements. But

one,cases like this Amy’s crywhere statements were neither a
for help nor the ofprovision enablinginformation officers

situation,immediately threatening theyto end a the fact that
given at an crimeallegedwere scene and were “initial inquiries”

is immaterial.

(italics, brackets, omitted).quotationsId. at 2279 and citations
Davis,theIn wake of and with a analysiswe are left two-stepCrawford

determiningfor whether an mayunavailable declarant’s statements be
First,admitted at trial. it must be whetherdetermined the statements at

areissue testimonial under the and Davis criteria. If theCrawford
testimonial,statements are then it must be determined whether the

is, unavailable,fact,declarant in and priorwhether there has abeen
cross-examine,to oropportunity whether the statements are admissible

for some reason than their theother truth. If notstatements are
testimonial, the stepsecond is to if thedetermine statements are

underadmissible Roberts.
With the mind,above framework of and Davis in we turn toCrawford

presented.the issue Whether a statement is testimonial under Crawford
and Davis is a conclusion whichlegal is determined anby objective

of the of theanalysis primary purpose interrogation which theproduced
Davis, Thus,disputed statement. 126 S. Ct. at 2273. we defer toalthough

facts,the trial court’s determination of legalhistorical we review its
conclusion that Mrs. Ayer’s statements were nontestimonial Seeduenovo.

(2003).Allen, 290, 292v.State 150N.H.
trial,During the defendant objected testimonyto Officer Matthews’
Ayer’sabout Mrs. that “He thatdeclarations had said that he wasmorning

him,”to shoot been thegoing sittingand “he’d across street in truck allhis
morning waiting for him.” the didAlthough trial court not have the benefit

Davis,of it ruled Ayer’sthat Mrs. were not andstatements testimonial
not subjectthus to The trial court also found that theCrawford.

hearsay theystatements were qualifiedadmissible because as excited
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were notcourt that the statementswith the trialagreeutterances. We
otherwise admissible.testimonial and were

declarant, chargedwas not the victim of theAyer,Mrs.Because the
However, it isoncrime, precisely point.is notnote that Daviswe

quotedAs above:analysis.to inform oursufficiently analogous

policemade in the ofnontestimonial when courseStatements are
that theobjectively indicatingunder circumstancesinterrogation

interrogation policeis to enableof theprimary purpose
They are testimonialongoing emergency.to meet anassistance

noindicate that there is suchobjectivelywhen the circumstances
of theprimary purposeand that theongoing emergency,

eventsprove past potentiallyto establish orinterrogation is
prosecution.relevant to later criminal

matter,Dams, resolving126 Ct. at 2273. For the of this wepurposeS.
assume, deciding, by approaching Ayer,without that Mrs. Officer

her, in Crawford,as the term is used“interrogated”Matthews Crawford.
(“We ‘interrogation’ colloquial,541 U.S. at 53 n. 4 use the term in its rather

sense.”). Therefore, the relevant underany legal, inquirythan technical
to enablepurpose interrogationDavis is whether the of this wasprimary

to meet anpolice ongoing emergency.assistance
At he knew that apoint interrogation began, onlythe that Matthews’

occurred moments before. He did not know whether theshooting justhad
in the immediate area or whether he would return toperpetrator was still

armed,the area. Nor did he know whether the was or whetherperpetrator
any publicwitnesses or other members of the were or wouldpotential

short,targets. anythingbecome In Matthews did not know about the
that would indicate whether the violence had ended orperpetrator

Thus, obtainingwhether it continue there or elsewhere. informationmight
the enable Officer Matthews to address anperpetratorabout would

threat to and the of others.existing safety safetyhis
chaotic,Furthermore, in fillednon-tranquil setting police,it was a with

bystanders, approachedmedical and other that Matthews apersonnel
was, Davis, distraught, crying hysterical,woman who like the victim in and

ofmight shooting mightand who have seen the or know the whereabouts
theany prompting, Ayerthe Without Mrs. offered statementsperpetrator.

then informationobjected by gaveto the defendant and about the
the fact that he had continued access to firearms.perpetrator, including

Here, Davis, viewed,interrogation,in wasobjectivelyas Matthews’
emergency.for the of anprimarily purpose resolving ongoing
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The information Matthews permittedobtained him to know with
whom he dealing situation,was so that he could assess the the threat to his
safety, and the possible danger Davis,to other potential victims. See 126 S.
Ct. at 2279. His initial thus ininquiries resulted the ofprovision
information that enabled immediatelyofficers to end a threatening

such,situation. Id. As they typewere the of initial thatinquiries the
Supreme Court identified as tolikely produce nontestimonial statements.

facts,Id. Under these we hold that the objectivelycircumstances indicate
that the primary purpose of Matthews’ interrogation was to enable police

and, therefore,assistance to meet ongoingan emergency Ayer’sMrs.
initial statements were not testimonial as defined in and Davis.Crawford

The arguesdefendant that the “ongoing emergency” language of Davis
ought to be read narrowly. He contends that because Rowland had been

fled,shot and the hadgunman emergencythe had abated the policeand
were primarily investigating past events. We do not read Davis so
narrowly. Navis,Viewed objectively, required byas the interrogator knew

assailant,that an armed who justhad shot an unarmed individual in public
loose,in broad daylight, was and could have remained in the immediate

vicinity or gonecould have elsewhere in search of other victims. The
emergency created theby shooting had not necessarily merelyended
because more yet Camarena,shots had not been fired. See State v. 145

(Or.267, 2006)P.3d 275 App. (althoughCt. defendant had left the scene of
assault,an the fact that he easilycould return meant the emergencythat

ended); (Ariz.Alvarez, 668, 2006)had not State v. 143 P.3d 674 App.Ct.
(“Although the criminal activity that resulted in injuries[the andvictim’s]
the ensuing charges ended,against [the had the emergencydefendant]
that those inevents set motion was muchvery ongoing.”). We do not
believe that under these circumstances —when mere minutes had passed
since the public shooting unknown,of an unarmed man by an at-large

any rational officerpolice would believe that the hademergencyassailant —
subsided and that the concernprimary would be to tointerrogate persons
obtain potentially Davis,information relevant to a future prosecution. 126
S. Ct. at 2273.

Alternatively, the defendant onlyinvites us to admit Mrs. Ayer’s
statements of identification as relevant to resolving ongoingan emergency,
but to exclude all other statements as testimonial. declineWe the
defendant’s Itinvitation. is true that “a conversation beginswhich as an

tointerrogation determine the need for emergency assistance ...[can]
statements, achieved,”evolve into testimonial purposeonce that has been

omitted)id. at 2277 (quotations added),and citation (emphasis and that
therefore a single conversation havemay portions subject to Crawford’s
requirements portions However,and that are not. analysisthat is not
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made toprior anywereAyer’s disputedhere. statementsapplicable Mrs.
degreeassistance or theemergencythe need forregardingdetermination

Therefore, ofpurposethethe circumstances.danger presented byof
had not been achievedyetneed for assistancedetermining emergencythe

of testimonialhad not evolved into the collectioninterrogationtheand
(“TheP.3d at 674 Confrontation Clause doesstatements. See Alvarez 143

when, here, objectively,viewed ispurpose,not as itsprohibit questioning
omitted)).ongoing emergency.” (quotationascertain if there is anto

reasons, were notAyer’sFor the we hold that Mrs. statementsabove
not,didunder and Davis and that their admissiontestimonial Crawford

therefore, rightsthe defendant’s under the Federal Constitution.violate
during Ayer’sthe defendant trial that Mrs.Additionally, arguedwhile

he notby Crawford,testimonial and thus barred didstatements were
the Rules of Evidence orbycontend that the statements were barred

of Mrs. statements underAccordingly, admissibility Ayer’sRoberts. as the
court,the trial weRoberts and the Rules of Evidence was not raised before

(2003).Blackmer, 47,do not address it. See State v. 149 N.H. 49
claims,the defendant’s State constitutional we haveRegarding

challengesRoberts to Confrontation Clause under thetraditionally applied
(1992).See, Cook, 655, AsState v. 135 N.H. 661-62e.g.,State Constitution.

noted, Ayer’sthe defendant not that Mrs. statements werearguedhas
Roberts; admissibilitydo not address the of herbybarred thus we

Blackmer, 149 N.H. at 49. To thestatements under the Roberts standard.
to claims under theargues appliesextent the defendant that Crawford

because,Constitution, assumingnot decide the issue evenState we need
out we would not reach aapplies, for the reasons set aboveCrawford

Ayer’sthat Mrs.Accordingly, admittingdifferent result. we conclude
I, Article 15 ofrightsdid not violate the defendant’s under Partstatements

Hampshirethe New Constitution.

TruckWeaponsII. Evidence and Ammunition in theof Defendant’s

allowingThe defendant next that the trial court erred in theargues
firearms, ammunition,weaponsState to introduce evidence of and not

crime,in the but seized from his truck. He contends that thechargedused
(1)theyshould not have been admitted because were: notseized items

(2)crime;charged highlyin the commission of the irrelevant andused
(3) of Evidenceprejudicial; Hampshireinadmissible under New Rules

(4)404(b) 403;and a matter of due under the Newprocessand barred as
and United States Constitutions.Hampshire

issue,As to the first the State that the items seizedacknowledged
in court found the ofcharged presencewere not used the crime. The trial
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weapons and ammunition in the defendant’s truck relevant tb the issue of
intent,the defendant’s of their use in theirrespective charged crime.

“Generally, we accord considerable deference to a trial court’s evidentiary
rulings onlyand will intervene when they demonstrate an unsustainable

Belton, (2004).741,exercise of discretion.” State v. 150 N.H. 743 “Unless a
party ruling clearlyestablishes that such a was untenable or unreasonable

case,to the prejudice party’sof the it will not be agreedisturbed.” Id. We
that the weapons were relevant to an issue in anddispute, conclude that

crime, more,the fact that the items were not in the chargedused without
does not establish that the trial court’s ruling was untenable or
unreasonable.

The defendant next that thatargues highly prejudicial,evidence was
404(b). 404(b),irrelevant and barred under Rules 403 and Under Rule

crimes,of other wrongs,“[e]vidence or acts is not admissible to theprove
personcharacter of a in order to show that the inperson conformityacted

404(b). however,N.H. R. may,therewith.” Ev. “It be for otheradmissible
motive, intent,suchpurposes, proofas of opportunity, preparation, plan,

or ofknowledge, identity, absence mistake or accident.” Id. Evidence is
404(b)admissible under Rule itwhen is relevant for a other thanpurpose

theproving defendant’s character or there cleardisposition, proofis that
act,the defendant probativecommitted the and the value of the evidence is

not substantially outweighed by its to theprejudice defendant. State v.
Watkins, (2002).760,148 N.H. 767 Because the first and third prongs of
this test entail determinations of relevance and probative value versus

we needprejudice, separatelynot address the defendant’s other
Id.arguments.

trial,Prior to the defendant’s first the trial court ruled that evidence
of the weapons was relevant to the issue of the premeditationdefendant’s
and deliberation because the amount of couldweaponry support theorythe
that the defendant had and for act. Theplanned prepared this violent trial

rulingcourt affirmed that to the second trial.prior “Relevant evidence
only tendencyneed have a to make the existence of fact thatany is of

consequence to the determination of the action more probable or less
omitted).probable than it would be without the evidence.” (quotationId.

Evidence of numerous in the defendant’s truck couldweapons tend to
plannedshow that he had and to some act.prepared stage type of violent

theAccordingly, supportsrecord the trial court’s that theruling presence
of weapons in the defendant’s truck relevant for a otherpurposewas than

theshowing defendant’s character or disposition.
to theTurning proof requirement,clear it is satisfied when the State

defendant,evidence thepresents firmly establishing that and not some
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88,148 N.H. 92Berry,act. State v.priorcommitted theperson,other
below,(2002). and does notthe did notThe record reveals that defendant

the clearnow, proofnot meet its burden underthat the State didargue
Thus, us.the issue is not beforerequirement.

factor, findingthe that thesupportsthe third the recordRegarding
thesubstantially outweighed bynotvalue of the evidence isprobative

court, the ofby presenceAs noted the trialto the defendant.prejudice
intent,of histruck was probativenumerous in the defendant’sweapons

Further, ofbecause the issueor to commit a violent act.plan preparation
matter,of this the probativeintent central to the trialthe defendant’s was

to the defendantimpactthesignificant. Conversely, prejudicialvalue was
purposefor the sole ofcourt admitted the evidencewas limited. The trial

the Because thejury.intent and so instructeddetermining the defendant’s
court,the trial seegiven bytheis to follow instructionsjury presumed

331, (2005), bycaused theany prejudice348Littlefield,State v. 152 N.H.
Inslight.ammunition wasevidence of the firearms andadmission of the

of the evidence of thesum, the record the admissionsupportsbecause
404(b),truck under Rule weand ammunition in the defendant’sweapons

exercise its discretion.unsustainablytrial court did notconclude that the
the evidence ofadmitting weaponsthatthe defendant contendsLastly,

Hampshireunder the Newprocess rightsand ammunition violated his due
however,defendant, explaindoes not howTheand Federal Constitutions.

that “theconclusoryHe in termsargues onlyhis were violated.rights
Because,matter of due process.”should have been excluded as aevidence

review, oflaundry complaintsa mere listappellatein the realm of
court, developed legalthe trial withoutrulings byadverseregarding

review, Blackmer,see 149judicialis insufficient to warrantargument,
49, argument.constitutionalN.H. at we decline to address the defendant’s

ProposedIII. Lesser andOffenses Defenses

Next, refusingthe trial court erred in toarguesthe defendant that
manslaughterof reckless underjuryinstruct the on the lesser offenses

630:2,1(b) (1996),630:2, manslaughter under RSAprovocationRSA and
1(a) (1996), under RSA 627:4justificationon the defense of a personand
(1996). rightdenied theargues improperlyThe defendant also that he was

Hampshireunder the Newpresent “Rightto the defense of to Revolution”
Constitution.

trial, statinga notice of defense that hePrior to the defendant filed
in of a under RSApersonraise the defense of force defensemight physical

627:4, defense, jurythe appropriateand that if he did raise therequested
defendant, he injustified usinginstruction be to the wasgiven. According

removed from hisbeing illegallyforce to his son fromphysical protect
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home. More the defendant contended that he inspecifically, justifiedwas
using deadly protectforce to his son from DCYF orbeing kidnapped by

court,others on its behalf. Theworking rulingtrial on the State’s motion
to strike a found thatfollowing hearing, no evidence or facts were
presented to the defendant’s claimedsupport defense and therefore no

given.instruction would be

“Although the and of instructionsscope wording jury generallyis
court,within the sound discretion of the trial the grantcourt must a

requested jurydefendant’s instruction on a defense if therespecific is
some evidence to a rational insupport finding favor of that defense.” State

(2001)5, omitted).v. Haycock, evidence,’146 N.H. 9 (quotation “By ‘some
we mean that there must be more than a minutia or scintilla of evidence.”

omitted). “Where, however,Id. (quotation there simply evidentiaryis no
instruction,basis to thesupport theory requestedof the thejury party is

instruction,not entitled to such an and the trial court may properly deny
(1990).Hast, 747,the party’s request.” State v. 133 N.H. 749 ‘We will

review the trial court’s decision not to agive jury instruction for an
Chen, 565,unsustainable exercise of discretion.” State v. 148 N.H. 569

(2002).

RSA 627:4 that aprovides person justifiedis in forceusing deadly on
personanother when he reasonably believes that the other person is

627:4, 11(c).committing or about to commit RSA Akidnapping. isperson
of ifguilty kidnapping he confinesknowingly another under his control

with a purpose to:

(a) Hold him for a hostage;ransom or as or
(b) official;Avoid aapprehension by law enforcement or
(c) Terrorize him or some person;other or
(d) Commit an againstoffense him.

(1996).633:1,1RSA The trial court found that although the defendant had
shown frustration son,and dissatisfaction with state actions relative to his
the defendant not presentdid facts that could support his defense. Having

record,the agreereviewed we that the defendant presentfailed to some
evidence supportto a rational in favor of thefinding physicaldefense of
force in defense of a person. While the defendant presented evidence of his

DCYF,alleged mistreatment otherby agencies, and their representatives,
Rowland, DCYF,there is no evidencesimply anythat or other orperson

entity had intent to theany kidnap defendant’s son or that the defendant
reasonably believed they had such intent. we find no error inAccordingly,
the trial court’s decision not thegive requestedto instruction.



515

entitled to an instructionclaim that he wasthe defendant’sRegarding
630:2,1(a), the trial courtunder RSAmanslaughterregarding provocation

630:2,Under RSAdid not it.presented supportthe evidencefound that
murder, he causesand not when1(a), manslaughter,ofperson guiltya is

mental or emotional disturbanceanother under extremethe death of while
thatrecognized“It isprovocation. generallyextremebycaused

from murder toto reduce a homicideadequateisprovocation
to kill another outpersonif it would cause a reasonableonlymanslaughter

(1983).However,Smith, 46, “a lawful actv. 123 N.H. 48of Statepassion.”
offindingasupporttoprovide provocationcannot sufficient

Id. at 49.manslaughter.”

Here, family’sthe defendant’s caseassignedRowland had been to
to meet with the defendantgonea referral from DCYF and hadfollowing

visit, he not thedespitewhich would abandonpursuant to a scheduled
defendant, runninghisAccording longto therequest.defendant’s

leave,DCYF, to constitutedwith Rowland’s refusalcoupledwithproblems
Rowland,manslaughterto a instruction.provocation justifysufficient

leave, and ahowever, in a lawful act when he refused toengagedwas
a ofsupport findingsufficient toprovide provocationlawful act cannot
in decliningSee id. the trial court did not errmanslaughter. Accordingly,

give requestedto the instruction.
he to beenregard ought-with to the defendant’s claims that haveFinally,

present manslaughterthe to defenses of reckless undergiven opportunity
630:2,1(b) “Right HampshireRSA and the to Revolution” under the New

Constitution, those claims were not raised before the trial court.
Blackmer,we do not address them. See 149N.H. at 48.Accordingly,

IV. CounselAppointment of

argues improperly appointedThe defendant next that the trial court
counsel to him when he had elected to se. Therepresent proceed pro

counsel, so,that he herightdefendant contends had the to refuse that did
court, nonetheless,and that the trial counsel to him.appointed represent

Therefore, the defendant the trial court his underargues, rightsviolated
I,Part Articles 14 and 15 of the New Constitution and theHampshire

Fifth, Sixth and Fourteenth Amendments to the United States
Constitution. We first address the defendant’s claims under the State

opinions guidance only.Constitution and cite federal for See State v.
(2003).Thomas, 327, I,150 N.H. 328 Because Part Article 14 of the New

Hampshire rightConstitution does not bear on the defendant’s to self-
representation, we do not consider it.
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I,“Both the thePart Article 15 of State Constitution and Sixth
guaranteeAmendment to the United States Constitution a criminal

right self-representation rightdefendant the to and the to counsel.” State
(2005);666,Sweeney, California,v. 151 N.H. 670 see also Faretta v. 422

(1975). exclusive;rights mutuallyU.S. 806 “The two are the exercise of one
effective,right the other.” 151 N.H. at 670. “To be anSweeney,nullifies

(1)right self-representationassertion of the to must be: clear and
(2) (3) Id.)unequivocal; knowing, intelligent voluntary; timely.”and and see
Thomas, N.H. atalso State v. 150 328-29.

court, 29,The defendant that the trial inargues its December 2003
order, it clear” and that he“made “finalized” was se.appearing pro
Therefore, the inargues,defendant the trial court erred later appointing

State, turn,counsel to him. The in contends that therepresent defendant
did not and the toclearly unequivocally right self-representationassert at

and, therefore,any the trial court was inpoint justified appointing counsel.
record,Based our review the weupon agreeof that the defendant did not

clearly and assert the tounequivocally right self-representation.
2003,a in December the trialDuring hearing court asked the defendant

choose,he wished to se or withproceed prowhether counsel. Rather than
that his appointedthe defendant stated counsel did not support filing

motions in the New Hampshire Supremevarious Court and would not aid
him in various matters he had filed with the federal courts. The defendant
requested staya of his case until his other matters in the New Hampshire

andSupreme Court the federal courts were resolved.
The defendant’s for himappointed purposecounsel was the of inaiding

his defense in court. The trial court thatsuperior ruled matters outside
court had direct on thesuperior bearingno defendant’s case and that the

case would not be in order to facilitate thestayed defendant’s other
actions. The trial court informed the defendant that ofregardless any

courts,matters in other his case would forwardpending go stayedunless
by higherthe order of a court and the defendant needed to decide whether

representhe would himself. The defendant made no choice.
the the trial court issued an order in relevantFollowing hearing, stating,

part:

Mr. has additional time to resolve the ofAyer requested status
prepared todaycounsel issue. He was not to make a decision as to

he will andrepresent appear prowhether himself se at the trial
or whether he will have Guerriero and beAttorney Attorney Nye

fully appointedhis counsel for the trial. as theAccordingly,
(30)apermits, thirtydocket further minute status of counsel
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1,Februaryme on or abouthearing shall be scheduled before
2004.

legal... until this Court otherwise with toFinally, respectrules
case, proin I will view asrepresentation Ayer appearingthis Mr.

se in matter.this

The of the trial court’s order states that the defendantplain language
finallywould be deemed se until the status of his counsel could bepro

not to make apreparedresolved at some later date because he was
Thus, claim,contrarydecision at that time. to the defendant’s the trial

trial,court did not rule that he of theappear prowould se for the duration
onlybut that he would be deemed se until the status of counsel waspro

resolved. Nor did the trial that had andclearlycourt state the defendant
tounequivocally right onlyinvoked the but that heself-representation,

was not makeprepared hearing.to a choice at the time of the
At the next hearing, againstatus of counsel the trial court inquired

whether the defendant accept appointedwould counsel or whether he
represent choose,would himself. the notAgain, onlydefendant would but

objected to amaking choice. The defendant also that arequested specific
attorney from appointedMassachusetts be if the trial court insisted on
appointing counsel for him.

The trial correctlycourt declined the defendant’s request for the
ofappointment specific 116,a Seeattorney. Mikolyski,State v. 121 N.H.

(1981);117 MCNAMARA,see also 1 R. PRACTICE,New HAMPSHIRE
(2003)Criminal Practice 18.12,§and Procedure at 395 (“Although

the indigent defendant has a to theright counsel,effective assistance of he
does counsel.”).not have a right to the assistance of any particular
Further, according to the trial court’s order following the hearing:

Approximately seven times I fromrequested AyerMr. a decision
as to whether he wished to proceed pro se or have counsel
appointed for him. Mr. Ayer made it clearvery that he was not
invoking righthis to proceed pro se. He repeatedly declined to
make a decision and stated that he not “givewas about to oneup
right for another.” ... AyerMr. declined to make a decision as to
whether he would theaccept appointment of counsel or proceed
pro se----Accordingly, I appointed Attorney Julia Nye and
Attorney Richard Guerriero as his trial counsel.

The record supports the trial court’s characterization of the proceedings
and the defendant’s failure to choose whether he representedwould be by
counsel or whether he proceedwould se.pro Accordingly, upholdwe the
trial court’s determination that the clearlydefendant did not and
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and we likewiseright self-representationinvoke his tounequivocally
the defendant’scounsel for the defendant. Asuphold appointits decision to

violated, and asConstitution were notrights Hampshireunder the New
any greaternot the defendantgivethe Federal Constitution does

the same conclusion under the Federal Constitution.we reachprotection,
Thomas, 328-30; Faretta,see 422 U.S. at 834-35.150N.H. at

and Unrecorded InterviewRight During BookingV to Counsel

Next, in to findfailingthe defendant contends that the trial court erred
and anright during booking duringthat he had invoked his to counsel

defendant,to the because the trial courtAccordingunrecorded interview.
counsel,find he invoked his to it deniedright improperlydid not that had

I,in violation of Part Article 15 of theportions suppressof his motions to
the Fifth and FourteenthNew Constitution and AmendmentsHampshire

to the United States Constitution.

the defendant’s claim under the StateWe first address
Ball,only.for State v. 124opinions guidanceConstitution and cite federal

(1983).226, the States Court and thisSupremeN.H. 231 “Both United
duringto be adhered todeveloped procedural protectionscourt have
(2003).Plch, 608,149 N.H. 613interrogations.”custodial State v.

a- in the must“Accordingly, interrogating person custody, policebefore
silent, anything sayshim that he has a to remain that he canrightinform

him, he counsel.” Id.against rightand will be used and that has a to
omitted). that he an theattorney,“If the individual states wants(quotation

isinterrogation attorney present.” (quotationmust cease until an Id.
omitted). which words afinding concerning‘While we review a trial court’s

counsel under the erroneousright clearlydefendant used to invoke the to
standard, rightan invocation of the towhether those words constitute

law, de novo.” State v. Grant-­questioncounsel is a of which we review
(1995) (citationsChase, omitted), denied,264, cert. 517 U.S.140 N.H. 267

(1996).1140
the trial court foundsuppress,In on the defendant’s motion toruling

testimonyand the of thetape booking procedurethat the video of the
Fenton,officer, demonstrated that the defendantbooking BarryOfficer

of thebooking process. Uponnot the reviewrequest duringdid counsel
record, did not use words that invokedanywe that the defendantagree

Therefore, findingthe trial court’s wasright during booking.the to counsel
clearlynot erroneous.

that he counselrequestedthe defendant’s contentionRegarding
interview, conflictingtrial receivedan unrecorded the courtduring

anythat the defendant did not usetestimony: two officers testifiedpolice
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counsel,rightwords that would invoke the to while the defendant testified
that he an “The to berequested attorney. weight given testimony depends

witnesses,credibility credibilitythe of the and the of witnesses ison for
(2002)75,Gourlay,the trial court to determine.” State v. 148 N.H. 78

omitted).(quotation say personSince we cannot that no reasonable would
have reached the in of thelight conflicting testimony,same decision we
defer to the of the trial court.finding Accordingly,See id. we hold that the
defendant’s right to counsel under the State Constitution was not violated

Further,either during booking duringor the unrecorded interview.
because the Federal Constitution does not provide any greater protection

Constitution,than does the State we reach the same result under the
Plch, 620;Federal Constitution. 149 N.H. at Ogbuehi,see United States v.

(9th 1994).807,18 F.3d 813 Cir.

VI. Statement to Nashua Police

Next, the defendant inargues his notice of that theappeal trial court
erred in only partially thesuppressing results of his interrogation at the

defendant,Nashua Police Department. however,The has not briefed the
issue, Mountjoy, 648,and thus it is deemed waived. See State v. 142 N.H.

(1998).652

VII. Motions to Suppress Unlawfully Obtained Statements—

Next, the defendant argues that the trial court erred in denying his
motions to suppress various items seized fromallegedly his truck as the
result of unlawfully obtained statements. Specifically, the defendant
contends that 4paragraphs and 9 of the affidavit submitted with the
application for a search warrant onrely statements he ingave ofviolation
his rights. He argues that those statements should be stricken from the
affidavit and statements,that without those the affidavit is insufficient to
establish probable cause to issue a warrant for the search of his truck.

In onruling the defendant’s motion to suppress the items seized from
truck,his the trial court found that the police conducted a valid consensual

search. According court,to the trial there was no evidence that the
defendant was scared or intimidated or that the police used any improper
tactics when Therefore,obtaining consent. the trial court found that the
defendant freely,had knowingly and voluntarily consented to the search.

“A voluntary consent free of duress and coercion is a recognized
exception to the need of both a warrant and probable cause.” State v.
Johnston, 448, (2004) omitted).150 N.H. 453 (quotation “The burden is on
the State to prove, by evidence,a preponderance of the that the consent

free,was knowing and voluntary.” Id. “The ofvalidity the consent is
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the Id. “We willtotalitythe of circumstances.”by examiningdetermined
if it is not thefinding only supported bythe trial court’s of consentdisturb

record.” Id.

testified that thepoliceThe trial court heard from two officers who
vehicle, freelyof his home and and that hedefendant consented to a search

Also,consent. the trial court reviewed a videosigned indicatinga form his
he a consent toduring signedinterview with the defendant whichtaped

findingthe trial court’s thatobjection. Accordingly,search form without
thesupported bythe consented to the search of his vehicle isdefendant

the the defendant’snot be disturbed. Because search ofrecord and will
defendant,the consent of the we need notvehicle was conducted with

sufficiencythe of the search warrantargument regardingaddress his
affidavit.

BleauTestimonyVIII. Normanof

inin the defendant that the trial court erredFinally, argueshis brief
issue,Bleau. This however was nottestimonythe of Normanadmitting

of nor did he file a motion to add aappeal;raised in the defendant’s notice
16(b). an that is not raised inargumentSee SUP.Ct. R. Becausequestion.

review, Blackmer,forpreserved appellatea notice of is notparty’s appeal
49, testimony.of Mr. Bleau’s149N.H. at we do not address the issue

Affirmed.

BROCK,C.J., Horton, J., retired courtsupreme justices, speciallyand
concurred; MURPHY,C.J., HOLLMAN,J.,490:3, andunder RSAassigned

490:3,RSAjustices, assignedretired court undersuperior specially
concurred.


