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the theappealing party,As defendant has the burden demonstratingof
he his arguments attemptthat raised to the trial court. See id. toMiller’s

some these argumentsraise of did not them for ourpreserve review.
Miller was a toparty proceeding anynot this and thus hearguments
attempted to make notwere before the trial court.

Affirmed.
GalwayBroderick, C.J., JJ.,Duggan, Hicks,and and concurred.
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(WilliamRath, P.A., F. Ardingerof Concord J.Young Pignatelliand
brief, orally),Mr. and WalterArdingeron the andand Andrew W. Serell

brief,Athens, plaintiff.theHellerstein, of on the forGeorgia,

(.Karen Schlitzer, attorneyA. assistantattorney generalA.Kelly Ayotte,
Concord,Sher, on theKathleen J. oforally),the brief and andgeneral, on

brief, for the defendant.

(GE),Company, appealsElectric Inc.HlCKS, The Generalplaintiff,J.
J.) filedgranting motions(Fitzgerald,of the CourtSuperiorthe decision

of Revenuedefendant, DepartmentHampshirethe Newby
and forstandingto dismiss for lack of(department),Administration

to andthe of the motion dismisssummary grantWe reversejudgment.
summary judgment.forthe of the motiongrantaffirm

businessfacts. This case involvesfollowingThe record thesupports
(the GE ayears).1990 1999 tax isthroughGE frompaid bytaxesprofits
Connecticut, with ain andprincipalYork with its officescorporationNew

Somersworth, is parentGE theHampshire.of in Newbusinessplace
foreign.both domestic andcorporationsof numerous affiliatedcorporation

domiciled in or transacted businessof affiliates wasforeignNone GE’s
years.the taxHampshire duringwithin New

asHampshirewithin Newyears,the tax GE transacted businessDuring
taxprofitsthesubjectand was to businessorganization”a “business

:6, (2003).(2003) (amended 2004), (2003), I(BPT). :2 GE77-A.T, IRSA
liabilitytaxthat its wasthe but maintainsduring years,the BPT taxpaid

thechallengesGEoverpayment. Specifically,inresultingmiscalculated
77-A:4, a(2003), parentwhich permitsRSA IVconstitutionality of

from corporatefor received itsto a deduction dividendscorporation take
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when the thegross profitssubsidiaries business of subsidiaries have
already been to tax in Thesubject Hampshire.New denieddepartment
GE’s to this forrequests use deduction dividends it received from its

subsidiaries,foreign since didthey not transact business in the state and
grosstherefore their toprofits subjectbusiness were not tax in New

Hampshire.
GE and departmentthe executed two settlement agreements agreeing,

among other things, that GE would receive a refund of approximately
million the foreignshould dividend deduction issue be resolved in$3.15

GE’s favor. GE filedsubsequently departmentwith the forrequests
petitionsrefunds and for andredetermination reconsideration regarding

its BPT returns. Because department’s hearingsthe officer lacked the
authority 77-A:4, IV,to determine constitutionalitythe of RSA GE
petitioned 21-J:28-b,the court for tosuperior pursuantreview RSA IV
(2000) (amended 2003). summaryGE moved for judgment and the
department moved and summaryto dismiss for The trial courtjudgment.
granted department’s groundthe motion to dismiss on the that lackedGE

77-A:4,standing to RSAchallenge IV. The trial court alternatively granted
department’s that,the summarymotion for if GEjudgment finding even
standing challenge statute, 77-A:4,had to thethe deduction in RSA IV

does not inagainst foreigndiscriminate commerce violation of the
theCommerce Clause of Federal Constitution.

We withbegin a review of New BPTHampshire’s regime. Calculation of
liabilitya tax anrequiresbusiness’s initial determination of thewhether

(2003).meaning 77-A:l,business is within of“unitary” the RSA XIV A
“unitary business” is “one or more organizationsrelated business engaged
in business andactivity amongboth within without statethis which there

unityexists a of ownership, use;and anoperation, interdependenceor in
77-A:l,their functions.” RSA XIV. party disputesNeither that GE itsand

operate unitarysubsidiaries as a business.
The liability unitarytax of a is usingbusiness calculated a combined

reporting method apportionsthat the income of the tounitary business the
(2003).77-A:l, XIII, XV,state. RSA XVI The income from all domestic

business,members of the unitary which are collectively referred to as the
XV,edge 77-A:l,“water’s combined RSAgroup,” is aggregated in the

report. 77-A:l,combined RSA XVI. The income offoreignof members the
unitary business is from ifexcluded the combined thereport foreign
members anqualify 77-A:l,as “overseas business RSAorganization!].”

(OBOs)XV. “Overseas business organizations” are those business
organizations percent“with 80 or the averagemore of of their andpayroll
property assignable ato location outside the 50 states theand District of

(2003).77-A:l,Columbia.” RSA XIX Although an OBO notis considered
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unitaryit as amay qualifystilledge group,of water’s combinedpart the
RSA77-A:1, XIV, XV.member.

isedge groupincome all members of the water’sOnce the net from
as the ofcombined, paymentsuch“intergroup activity”domesticany

determining “grossin the businessor is excludedroyaltiesdividends
77-A:3,RULES, 302.10(b); RSAseeof N.H. ADMIN. Revprofits” group.the

to(2003). are then the stateprofits” apportionedI business“grossThe
77~A:3, Theand RSA I.payrollthree sales.using property,factors:

edgethe “New water’s taxableHampshireconstitutesresulting amount
XV, XVI;77-A:l, IV, N.H. Admin.the See RSAprofits” group.ofbusiness

calculation,RULES, In the of an OBO that areRev this dividends301.02.
initiallyareedge groupa of the water’s combinedpaid to member

and apportionedbusiness aregroup’s gross profitsexcluded from the
taxableHampshire foreignthe dividendsto determine “Newseparately

11(b) (2003); Rules,77-A:3, Admin. RevRSA N.H.profits.”business
(f). taxable business311.24(a), Hampshire foreignThe dividends“New

edgethe water’s taxableHampshireare then added to “Newprofits”
profits.”taxable businessproduce Hampshireto “Newprofits”business

11(b)(6). in77-A:3, resultingtax rate thenapplicable applied,The isRSA
(2003). manner, aby foreignIn dividends paidthe tax due. RSA 77-A:2 this

tounitary apportionedto members aregroupmember of the domestic
Hampshire and taxed.New

GE itsagreement,settlement and domesticparties’Pursuant to the
edge groupas one water’s combinedaffiliates are to be treatedunitary

such,77-A:l, of GE’sof XV. the incomemeaningwithin the RSA As
liabilitythe of taxexcluded from calculation GE’sforeign subsidiaries was

meaningwas within the of RSA 77-yearsthe tax because each an OBOfor
77-A:3, 11(b), toHowever, to the dividendsA:l, pursuant paidXIX. RSA
subject to an tax. It isapportionedits subsidiaries remainedby foreignGE

in GE’s taxableforeign calculatinginclusion of these dividendsthe
this appeal.that GE contests inprofitsbusiness

77-A:4, following grossfor the deduction from businessprovidesRSA IV
profits:

is of affiliatedIn of a which the ancorporation parentthe case
thechapterof 6 of Unitedprovisionsto thegroup pursuant

77-A.T,XX,in RSA aCode as definedStates Internal Revenue
profits as aregrossof such amounts of businessdeduction

subsidiaryaparent bythe orpaidderived from dividends to
beenprofits alreadyhavegrosssubsidiaries whose business

the taxablechapter during samesubject to taxation under this
preventto doubleThe of this deduction ispurposeperiod.
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taxation on the ofgross profitsidentical business a controlled
corporation or of and itsgroup corporations parents.

77-A:4, IV traditionally byRSA has been used withcorporations
affiliates or file separately,subsidiaries that and not under the combined

instances, 77-A:4,Inreporting method. such RSA IV allows deductiona
for dividends topaid parent corporations bytaxable subsidiaries that
conducted business in the and subject separatestate were therefore to a

TheBPT. dividends from foreignreceived subsidiaries that do not conduct
and,in BPT,business the state accordingly, no do not for thepay qualify

77-A:4,deduction byallowed the statute. RSA IV.
appeal, arguesOn GE that the trial court theimproperly granted

motion fordepartment’s summary judgment that by limitingand the
dividends-received todeduction those parents whose subsidiaries conduct

state,business in faciallythe the statute discriminates against foreign
incommerce violation of the Commerce Clause of the United States

Constitution. GE also appeals the trial court’s ofgrant the department’s
motion to based aupondismiss lack of standing.

I. Motion to Dismiss

dismiss,In aconsidering motion to our ofstandard review is
whether allegationsthe in the plaintiffs arepleadings reasonably

ofsusceptible a construction that would permit Werecovery.
assume plaintiffsthe pleadings to be true and construe all
reasonable inferences drawn therefrom most favorably to it. We
need not assume truththe of statements in the plaintiffs

however,complaint, merelywhich are conclusions of law.

2004-789, 332, (2006)In re Juvenile 153 N.H. 334 (quotation and brackets
omitted). Since the trial applied 77-A:4,court RSA IV to an setundisputed

facts,of appeal presentsthis a question of law that we review de novo. Id.
For a court hearto a party’s complaint, the party must have standing to

assert the Appeal Richards, 154,claim. 148, denied,134 N.H. cert. 502of
(1991).U.S. 899 The general rule in New isHampshire that a party has

standing to araise onlyconstitutional issue when party’sthe own rights
have been or bewill directly Hughesaffected. v. Aeronautics,N.H. Div. of

30, (2005).152 N.H. 35
The trial court found GE 77-A:4,that failed to show that “RSA IV

directly and specifically its rights.”affect[ed] theAdopting department’s
statutory application argument, the court found that the statute did not
apply generally parentsto with foreign subsidiaries. The court also found

77-A:4,that RSA IV did apply specificallynot to GE since “the purpose of
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foreignand GE’s subsidiariesis to double taxation”preventthe statute
Hampshire.in Newsubjectnever to taxationwere
deduction, 77-A:4, requiresRSA IVfor the dividend-receivedqualifyTo

an“parent group”as a of affiliatedqualifythat the dividend mustrecipient
(IRC). RSA 77-the States Internal Revenue Codebyas defined United

1504(a) in as:A:4, group,” part,of the IRC defines “affiliatedIV. Section
throughconnected stockcorporationsincludable“1 or more chains of

1504(a)(1)(A)(2000).§26 Thisparent.”a U.S.C.with commonownership
to minimum ownershipin the statute stockrequireterm is further defined

the typethe and affiliates and to limititseighty percent parentof between
1504(a)(2)(B)(2000).§Id.that are considered “includable.”corporationsof

from the definition ofspecificallyare excludedForeign corporations
(2000).1504(b)(3) relied inThe trial court§Id.corporation.”“includable

standing toto find that GE does not haveupon this exclusionpart
77-A:4, IVconstitutionality challengeRSA because GE’schallenge the of

disagree.relates to its subsidiaries. Weonly foreign
77-A:4, “parentIV that the ofphraseThe of RSA showsplain language

status, thatto and not ofcompany’srefers thegroup” parentan affiliated
arewords, long requirementsIn as the stock metthe other assubsidiaries.

ofsubsidiary, it satisfies the first conditionregard to an includablewith
deduction, GEreceive the dividend-received whichthe statute in order to

terms, necessarily to withparentsdeduction is not limitedBydoes. its the
the affiliated group.that are also members ofsubsidiariesdividend-paying

as of an affiliatedTherefore, “parent group”hold that GE aqualifieswe
to77-A:4, However, opinionno as whether theexpressIV. weunder RSA

subsidiaries, as that ishaving foreignapply onlywould to a parentstatute
not the case before us.presently

the trial court that GE lacksargues, agreed,The anddepartment also
77-A:4, a businessunitaryIV because “GE isstanding to RSAchallenge

77-A:4, in GEwayIV not affect the which wasapplyand RSA does and/or
unitaryAs ayears.”in the taxduring applicabletaxed New Hampshire

business, reportingunder the combined methodis to filerequiredGE
(2003).:3,XIII-XVI, Under the77-A:l, I-IIIabove. RSAdiscussed

method, no difference whether ait makesreportingcombined
or out-of-state because thedo business in-statecorporation’s subsidiaries

is andunitary groupthe combinedincome from member ofevery
edgetheHowever, HampshireNew uses water’sbecauseapportioned.

tois limited that derivedthe combined incomeapportionment,method of
77-A:l,RSA XV.unitary group.of thefrom domestic members

groupof was excludedforeign unitaryfrom a member GE’sAny income
Further, nonebecause ofand was not taxed.reportfrom GE’s combined

did nottheyin New Hampshire,did businessforeign anysubsidiariesGE’s
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the department argues appealfile tax returns with state. The onseparate
taxation,”77-A:4, is preventthat since the of RSA IV “to doublepurpose

to taxapplicable foreignthe statute is not GE’s status because its
file in neverseparate Hampshire,subsidiaries did not returns New were

twice,taxation,to notsubject income were taxed and therefore were not
to theentitled receive dividend-received deduction.

Even if we to the 77-­accept department’s argumentwere RSA—that
A:4, IV does not to ofapply foreign unitaryGE’s dividends because GE’s

and ofusage edge reportingstatus the water’s combined method—
isstanding uponconferred GE to the statute for the reasonchallenge very

that was the that ofit denied statute’s benefit. The fact none GE’s
subsidiaries within state separateconducted business the and thus filed no
BPT returns or that GE operates unitaryas a business does not preclude

77-A:4,GE from RSA IV.challenging Any corporate that BPTparent pays
in New but isHampshire ineligible for the dividend-received deduction in

77-A:4,RSA IV a proper bringis to suit for a determinationparty of
the uponwhether basis which it is isineligible constitutionally permissible.

Such adjudicationan anddirectly specifically affects GE’s as arights
parent corporation paying BPT in the 35;state. See 152 atHughes, N.H.

Richards,Appeal 134 atN.H. 154. We hold GEthat has sufficientof
ininterest the outcome of litigationthis to abring challengeconstitutional

77-A:4,to RSA IV. Accordingly, we reverse order grantingthe the
department’s motion to dismiss.

II. Summary Judgment

Next, we consider whether the trial grantedcourt properly summary
tojudgment department.the A motion for summary judgment may be

granted only where no genuine issue of material is presentfact and the
moving party is entitled to judgment as a matter of law. Soper Purdy,v.

268, (1999).144 N.H. 270 In determining summarywhether judgment
should be granted, we theconsider affidavits and other evidence submitted
below, and any reasonable them,inferences to be drawn from in lightthe
most favorable to the non-moving party. Id.

The trial court based its ruling upon a 77-A:4,determination that “RSA
IV notdoes discriminate against foreign therefore,commerce and does not

theviolate United States Commerce Clause.” The facts are disputednot
by partiesthe the question 77-A:4,and of whether RSA IV violates the
Commerce ofClause the Federal Constitution is a ofquestion law that we
review de novo. v.Caterpillar Dep’t Admin.,Inc. N.H. Revenue 144of

253, (1999), denied, (2000).N.H. 255 cert. 529 1021U.S.
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discrimination,facial we mustunderlyingthe issue ofBefore we address
RSAargument regardingconstructionstatutoryfirst address GE’s

(2003).77-Achapter

ConstructionStatutoryA.

partare not as of thesubsidiaries includedargues foreignGE that since
theyBPT return ifseparatemust file aedge group, theycombinedwater’s

state, theallowingthe use of dividend-therebybusiness inconduct
77-A:l, organization);I (definingSee businessreceived deduction. RSA

77-A:6,1RSAevery organization);77-A-.2 BPT on business(imposingRSA
return). ignores thislargely argument,a The departmentBPT(requiring

ofentire a domestic subsidiariesfocusing upon comparisonits briefnearly
However, isappeal,the on which consistentforeignand subsidiaries. issue

77-A:4,below, upon whether RSAargument specificallyGE’s focuseswith
foreignoffacially against parents dividend-payingIV discriminates

in the state.which do not conduct businesssubsidiaries
anyassertingthis thatsummarily,The addresses scenariodepartment
thepaidmember to a member offoreign unitary groupfrom adividends

to will bealreadyhave been taxationunitary group subjectthatdomestic
in doubleprofits preventorder toexcluded from the taxable business

assertion,To thissupportin of the Federal Constitution.taxation violation
(2003),77-A:4, merelyX whichonly providescites to RSAdepartmentthe

agross profits corporationto business whereexpensesfor the addition of
“pursuantto those toexpensesexcluded business relatedgross profitshas

“RSAfrom this thatdepartmentlaw.” The concludesfederal constitutional
GE77-A:4, regime.”in combinedanalysis reportingIV never enters the a

in thatthis manner andtaxing operatethat the does notregimecounters
toin the state beconducting requiredbusiness wouldforeign subsidiaries

the would bereturn, any paid parentBPT and dividends toseparatefile a
77-A:4,to RSA IV.pursuantdeducted

that conductany foreigndoes have subsidiariesWe note that GE not
uncertain, therefore, how the stateexactlyin Itbusiness the state. is

if77-A:4, IV, it did.including operateRSA wouldtaxing regime,
a weTypically,us to evaluate situation.Essentially, hypotheticalGE asks

thatfactual scenarioupon hypotheticalnot a statute based awill invalidate
Enters., 188,149v. M-O-H N.H.England Dragwayis not before us. New

(2003). However, system,tax aHampshire’sin context of New192 the
77-A:4,attack RSA IV does raise broad constitutional concernsfacial on

thisto reach the merits oflikely again.come before us In orderand is to
thedecidingand without thatclaim, hypotheticalGE’s assumeacceptwe

in undermight,the statesubsidiary doingof a businessforeignparent
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circumstances, be to inentitled the dividend-received deductioncertain
RSA77-A4, IV.

The department arguesalso that the deduction ofdividend-received is
limited scope, allowing onlya deduction to the amount ofup gross business
profits contrast, 77-A:4,taxed. Inalready arguesGE that RSA IV allows a
“full deduction for a dividend foreign subsidiary doingreceived from a
business in Hampshire.”New

This court is the final legislaturearbiter of the intent of the as expressed
in the words of a statute considered as a whole. Ann MilesAppeal of
Builder, (2003).315,150 N.H. 318 the presentsWhen issue raised a new
question construction,of statutory we begin analysisour with an
examination of the statutory language. Id. areWe also mindful of the well-
established principle of statutory construction that all words used should

givenbe their ordinary ameaning unless different is indicatedmeaning
from the context in which arethey used. v.Dupont Chagnon, 119 N.H.
792, (1979).794

The statutory GE,construction urged by which would allow a “hyper-­
deduction” regardless of the amount of the tax inpaid New Hampshire,
might well run afoul of the However,Commerce Clause. agreewe with the
department statute, terms,that the by onlyits aallows limited dividend
deduction for the amount of profitsbusiness taxedalready by the state.

77-A:4,IV;RSA First Group of N.H., State,Financial Inc. v. 121 N.H.cf.
381, (1981);385 Concord Inv. Corp. Comm’n, 105,v. N.H. Tax 114 N.H.

(1974).109 The purpose of the dividend-received deduction is “to prevent
double taxation on the grossidentical business profits” of a andsubsidiary

parent. 77-A:4,its RSA added).IV (emphasis Allowing a full deduction for
dividends paid to a parent when the subsidiary conducted only a small
amount of business in the state and thus onlywas taxed on a small amount
of its profits yields an absurd result. Although the amount of business
conducted in the state theby subsidiary may allow the parent to deduct
the full amount of the situations,dividend received in some this will not
always be the case. We therefore continue analysisour with the

thatunderstanding 77-A4,when RSA IV does allow for a dividend-­
deduction,received the deduction is bylimited the amount of income

inalready taxed New Hampshire.

B. Commerce Clause

bringsThis us to the central issue in 77-A:4,this case: Whether RSA IV
facially discriminates against foreign commerce by permitting a deduction
for dividends received from foreign corporations doing business in New
Hampshire, while adenying deduction for dividends received from foreign
corporations not indoing business New Hampshire.
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reserves toConstitutionClause of the United StatesThe Commerce
nations, amongandforeigncommerce with“regulatethe toCongress right

aI, 8, imputesThis clause also§art. cl. 3.states.” U.S. CONST.the several
discriminatingunjustifiablystates fromwhich“negative aspect” prohibits

Inc.,foreign Caterpillarand commerce.burdening interstateagainst or
Transit,omitted). Inc. v.AutoCompleteInat 257 (quotation144 N.H.

theCourt outlined(1977), Supremethe United States274Brady, 430 U.S.
challengeasurvivestaxing regimea statedeterminingfor whethertest

(1) avalid, tax havethe must:Clause. To beunder the Commerce
(3)(2)State”; “fairly apportioned”;betaxingthe“substantial nexus with

(4)commerce”; “fairly relatedand beinterstateagainst“not discriminate
at 279.the State.” Id.bythe services providedto

inClause “discrimination”has defined CommerceThe CourtSupreme
1977, the Court found discriminationthe Inyears.overwaysnumerous

advantage to local business.”a direct commerciala “provid[ed]where tax
(1977)Comm’n, 318,429 U.S. 329TaxExchange v. StateBoston Stock

treatmentomitted). it “differential1994,the Court defined asIn(quotation
andthat the formerinterests benefitsand out-of-state economicof in-state

Inc. v.Systems, DepartmentWasteOregonthe latter.”burdens of
(1994). 1996, the Court93, 99 In511 U.S.Quality of Oreg.,Environmental

if it “taxesdiscriminatoryistaxing regimethe that a stateupheld principle
lines thanit crosses stateheavily whenor incident morea transaction

Faulkner,v. 516Corp.the State.” Fultonentirelyit withinwhen occurs
omitted).(1996) “State lawsand brackets325, (quotationU.S. 331

virtually pertheir face arecommerce oninterstatediscriminating against
omitted).(quotationinvalid.” Id.se

tax bears theof a stateconstitutionalitythechallengingThe party
Inc., 144 at 258. InN.H.Caterpillarof discrimination.provingburden

Clause, thethe Commercethat a state tax statute violatesorder to prove
tax treatment ordisparateextent ofnot show thetaxpayer need

effect; needthediscriminatory taxpayera minimal level ofdemonstrate
However, arestatutescommerce. Id.againstdiscriminationonly prove

“upondeclared invalidconstitutional, onlywill betheyandpresumed
124, 133President, 152 N.H.N.H. SenateBaines v.inescapable grounds.”

omitted).(2005)(quotation
thein violation of77-A:4, discriminatesthat “RSA IVarguesGE

receiveda deduction for dividendsbecause it affordscommerce clause
awhile it deniesHampshire,in Newthat do businesscorporationsfrom

that do not do businessfrom corporationsreceiveddeduction for dividends
forthat it is constitutionalrespondsdepartmentTheHampshire.”in New

fails toincome and that GEtax sourceforeignto proportionatelystates
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heavilycommerce is taxed more than intrastate“foreignshow that
commerce.”

matter, foreignto taxrightAs an initial we note that the state’s
dividends is not contested. In Mobil Oil v. CommissionerCorporation of
Taxes, (1980), right445 U.S. 425 the Court the states’ toSupreme upheld

bytax dividend income when the dividend is received aforeign-source
Inc.,in In we thecorporation doing Caterpillar upheldbusiness the state.

of and a inroyalty payments by foreign subsidiaryinclusion interest made
the net income of a combinedHampshire filingcalculation a New business

Inc., There,report. Caterpillar 144 N.H. at 258-59. we noted that these
members,payments expenses foreign“were to the deducted on each

payor’s foreign income tax return ... ... income[and such]as constituted
to the domestic Id. at 259.recipients.”

We ourbegin analysisCommerce Clause with the Court’sSupreme
Foods,decision in General Inc. v. Iowa Revenue andDepartmentKraft of

(1992).Finance, 505 U.S. 71 Although systemthe tax in differs fromKraft
us,the one before the principles enumerated in that decision are tohelpful

the resolution here. In Kraft, the income of domestic subsidiaries that did
taxed,not conduct inbusiness Iowa was not and the parentin-state was

permitted contrast,to deduct dividends Inreceived from them. the in-state
parent was not permitted to deduct dividends received from foreignits
subsidiaries doing business abroad. Id. at 74. Noting that “Iowa is not a
State that apportionedtaxes an share of the entire unitaryincome of a
business,” n.9,id. at 74 the Court held that the systemtax was

because,discriminatory, among other Iowa taxed neitherthings, the
of,income nor dividends paid by, domestic members of the unitary group

that did not conduct business in the state. Id. at 80.
In analysis,its the Court added a footnote that has been the focus of

many state court decisions over the fourteenpast years. provides:It

If one were to compare aggregatethe tax imposed by Iowa on
unitarya business which subsidiary doingincluded a business

Iowa)throughout the United (includingStates with the
aggregate tax onimposed by unitaryIowa a business which

abroad,included a foreign subsidiary doing business it would be
difficult to thatsay Iowa discriminates theagainst business with

foreignthe subsidiary. Iowa would tax an apportioned share of
the subsidiary’sdomestic entire earnings, onlybut would tax the
amount of the foreign subsidiary’s earnings paid as a dividend to

parent.the
In ofconsidering discriminatoryclaims taxation theunder

Clause, however,Commerce it necessary compareis to the
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A acorporationsituated.” withtaxpayers similarlywho are “most
to asimilarlyin Iowa is not situatedsubsidiary doing business

In thebusiness abroad.subsidiary doingwith acorporation
ancase, subsidiaryof theoperations provideformer the Iowa

not in the case of thepresentbasis for taxationindependent
is betweensubsidiary. appropriate comparisonA moreforeign

not do business in Iowa.whose subsidiaries docorporations

omitted).(citation adistinguishesthe Court betweenId. at 80 n.23 Thus
domesticwhere income from out-of-statesingle entity filing system

methodreporting systemtaxed at all and a combinedsubsidiaries is not
Thisthrough apportionment.income is taxedwhere out-of-state domestic

uphold ostensiblyrelied some state courts toupon bydistinction has been
reporting properlya combined method isdiscriminatory providedtaxation

(Kan. 1993);Thiokol, Inc.,See, 864 P.2d 1175e.g.,used. MortonAppeal of
1996).(Me.Assessor,Tax 675A.2d 82Du Pont de Nemours v. State

that in the Kansassystem Kraft,its fromDistinguishing taxing
tax formula whichreportingCourt the state’s combinedSupreme upheld

dividends received fromin-state to deductpermitted corporations
subsidiaries, foreignincluded dividends received fromdomestic but

Thiokol, at 1185.in the calculation of taxable income. 864 P.2dsubsidiaries
theessentially effectively “balanc[ed]The court held that this formula

and the state’s thatentity accepted argumentburdens” of each[tax]

unitarytax on a businessaggregate imposed by state]the [the
thanwould not be less burdensomesubsidiarywith a domestic

foreignon a business with aimposed by unitarystate]that [the
income the domestic wouldsubsidiary subsidiarybecause the of

theonly foreign subsidiary... taxed while the dividend ofbe
taxed.would be

Id. at 1186.
followed thePont,in the Maine Judicial CourtSimilarly, SupremeDu

Pont,Duanalogous taxingof and an formula.reasoning upheldThiokol
the incomeby taxingat 83. The court found that proportionately675 A.2d

and the dividends received fromreceived from domestic subsidiaries
subsidiaries, system type ‘taxingthe a offoreign taxing “provid[ed]state’s

that “the inclusion ofat 88. The court further heldsymmetry.’” Id.
not constitute ... facialby subsidiaries doespaid foreigndividends

commerce.” Id.against foreigndiscrimination
tax placedand courts looked at the overall burdenThe Thiokol Du Pont

taxingthe generalthe to determine whetherupon unitary business
Thiokol, 864 P.2d atforeignformula discriminated commerce.against
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the1186; Pont, upheldother courts have675 A.2d at 88. SeveralDu
Pont, havealthoughDu somein Thiokol andoutlinedprinciples

notfor other reasonsdiscriminatoryastaxing regimesinvalidated
Revenue, 698v. Com’rTechnologyhere. See Hutchinsonapplicable of

(Minn. 2005) (“But in1, in contrast to the circumstancesN.W.2d 17
Pont, imposed byinvolved taxes the sameThiokol and Du whichMorton

intended todeduction wasstate for which the dividend-received
theliabilityadditional tax for which dividend-receivedcompensate, the

tax Emerson Elec.compensate liability”);deduction would here is federal
(Ohio 2000)445, (recognizing validity448-49 theTracy,Co. v. 735 N.E.2d

foreignof the where domestic and“taxing symmetry” principle
Conoco,once); &are both taxed Inc. v. Taxation Revenuesubsidiaries

(N.M. 1996)730, (same), denied, 1112931 P.2d 735 cert. 521 U.S.Dept.
State, Rev., 1060,(1997); & 769 So. 2d 1061Egan Dept.Bernard Co. v. of

(Fla. 2000) asApp. (upholding taxing regimeDist. Ct. similar
and income wasforeign subsidiary equallyconstitutional because domestic

method), denied,cert. 534 U.S.reportingtreated under the consolidated
1997)(Minn.(2001); C.I.R., 695,995 Inc. v. 568 N.W.2d 701Caterpillar,

analysis foreign royaltysimilar as to interest and(adopting applied
denied, (1998);1112 IT v.Fujitsu Holdingscert. 522 U.S.payments),

(Ct. 2004)Bd., 473,Rptr. App. (adoptingFranchise Tax 15 Cal. 3d 489-90
Pont,in a“taxing symmetry” principle upholding taxingthe Du and

incomeregime foreignwhich taxed dividend income but excluded dividend
subsidiaries).from domestic

that GE not the combinedrecognize challengeWhile we does state’s
method thereporting only upon alleged disparatebut rather focuses

in andforeign doingtreatment between subsidiaries business the state
not, principles “aggregatethose that do we find the of tax” burdens and

in here.“taxing symmetry” helpful analysisenumerated these cases to the
The United of taxSupreme requires analysis aggregateStates Court the

reviewingburden when a claim that a tax discriminates in violation of the
Commerce Clause: “a must take the whole scheme ofproper analysis

64,taxation into account.” Halliburton v. 69Reily,Oil Well Co. 373 U.S.
(1963) omitted);(quotation Kraft,and citation 505 U.S. at 80-81 & n.23

in terms of the tax on(speaking “aggregate imposed by unitarya[a state]
business”).

cases,Following reasoningthe in these we assess New Hampshire’s
as a whole and look at tax ataxing regime aggregate imposed uponthe

“Aunitary lightbusiness. state tax must be assessed in of its actual effect
in conjunction provisionsconsidered -withother of the State’s tax scheme.”

Louisiana, (1981).725, 77-A:4,v. 451Maryland ViewingU.S. 756 RSA IV
isolation,not in but as a of a find nopart larger taxing system, we
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Forimproper discriminatory purposes appeal,treatment. of this we
inforeign subsidiary conducting Hampshireassume that a business New is

to the BPT under 77-A and a taxsubject chapter payRSA must
77-A:l, IV;its to the state. RSA RSAapportioned upon profits attributable

77-A:3, Any paidI. dividends to a also located withinparent corporation
77-A:4,the may pursuant upstate be deducted to RSA IV to the amount of

77-A:4, Financial,IV; 121profits alreadybusiness taxed. RSA First N.H.
at 385. that the income of the taxedentity onlyThis ensures business is

contrast,once. In a that does not conduct inforeign subsidiaryId. business
directlythe state is not to the BPT and its income is therefore notsubject

77-A:l, Therefore, anytaxed. RSA I. dividends to an in-statepaid parent
income; they subjectare and taxed as are not to acorporation apportioned

77-A:4,deduction under RSA IV because that dividend income has been
onlytaxed once.

the New BPT the ofAccordingly, Hampshire regime typecontains
in Du Pont and the the burdens”“taxing symmetry” upheld “balancing

formula in the is not taxedAlthough parentaffirmed Thiokol. in-state
above,directly by unitaryin the first because nature of theexample given

concept parent subsidiary singlebusiness the and its are considered a
it that the BPT of itsentity, parent ultimately paysbusiness follows the

109; Inc.,See Concord Inv. 114 N.H. at 144subsidiary. Corp., Caterpillar
at 259.N.H.

Furthermore, whole,the state’s as a weby viewing taxing regime
77-A:4,conclude that RSA IV does not discriminate meansfacially by any

unitaryoffensive to the Commerce Clause. Since both the business with
subsidiary unitarythe in New and theforeign operating Hampshire

foreignbusiness with the not in New aresubsidiary operating Hampshire
once, theonlyeach taxed there is no “differential treatment” that benefits

latter, Waste, 99;former and the 511 U.S. at the latter isOregonburdens
former, Fulton, 331;heavilynot taxed more than the 516 U.S. at and the

latter,advantage”former is not a “direct commercial over thegiven
omitted). theExchange, (quotation AlthoughBoston Stock 429 U.S. at 329

exactlytotal tax in the end not be we have notedmay equal,assessed
that the state’s taxation methods need “not incomeapportionbefore

requirethe Federal Constitution does not mathematicalperfectly[;]
Inc.,exactitude, 144 at 262only rough approximation.” Caterpillara N.H.

omitted).(quotations
decisions, thatargues “[ejveryIn of these GE that court hasspite

substantiallyexamined received deduction statutes the same asdividends
77-A:4, theviolatingRSA has struck down the as CommerceprovisionsIV

several decisions to this claim.supportClause.” GE cites
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(R.1.1995), theClark, Supreme1062Industries, 657A.2dInc. v.In Dart
effectivelywhichstatutory provisionainvalidatedof Rhode IslandCourt

inof dividendsforeigninclusionrequireddomestic dividends butexcluded
Id. at 1063-64.Island net income.Rhodecorporation’sof athe calculation

flaw” as thethe same “fatalcontainedheld that the statuteThe court
treats[taxing regime]“Rhode Island’sin and found thatKraft,statute

paid bythan thosefavorablylesscorporationby foreigndividends apaid
D.D.I., v. Stale ex rel.in Inc.Similarly,at 1066.Id.corporations.”domestic

(N.D. that the tax2003), the court noted228, 231657 N.W.2dClayburgh,
received deduction wasdividendsconceded that the state’scommissioner

argumentcommissioner’stheuponand focused insteaddiscriminatory
Therefore, no furthertax.a compensatorywas constitutional asthat it

facial discrimination.regardingwas conductedanalysis
California, appealof invalidatedseparatetwo courtsIn cases fromtwo

of incomepaiddividends outonlya deduction forthat permittedstatutes
Bros. Co. v.in the Farmerto tax state.already subjectthat had been

(Ct. denied,2003), 540cert.Bd., App.134 Cal. 2d 390Rptr.TaxFranchise
Bd., 2dRptr.Tax 102 Cal.(2004); v. FranchiseCorp.1178 CeridianU.S.

2000). Cal. 3d at 489-­(Ct. Rptr.IT 15Fujitsu Holdings,But seeApp.611
(FTB)the State of CaliforniaCeridian, Tax Board forIn the Franchise90.

it “avoidsbecausewas not unconstitutionalprovisionthat theargued
rejected2d at 619. The courtCeridian, Rptr.102 Cal.taxation.”double

discriminatedfaciallythe statuteas sinceargument inconsequential,this
over“favor[ing] corporationsdomesticbyagainst corporationsout-of-state

corporations.”among Californiaraising capitalinforeign competitorstheir
Brothers, dividend-­court held that thein Farmer theSimilarly,at 620.Id.

it “favorson its face becausediscriminatoryreceived deduction was
payingin andCaliforniadoing businessdividend-paying corporations
not dowhich dodividend-paying corporationsCalifornia taxes over

Bros.,Farmer 134no in California.”payin California and taxesbusiness
relied, uponin Fulton.part,2d at 398. The courtRptr.Cal.

“intangiblesthat North Carolina’sFulton,In the Court heldSupreme
“faciallyresidentsbystock owned stateagainst corporatetax” assessed

Fulton, at 333. The516 U.S.interstate commerce.”againstdiscriminates
who ownedtaxpayersa formula that allowedusingtax calculatedwas

Carolina,to tax in Northsubjectwhich werecorporations,stock in in-state
issuingof theto the fractionequalto take a limited deduction“percentage

328.in Carolina.” Id. atsubjectincome to tax Northcorporation’s
77-A:4, IVthat RSArequire findingthat these cases aagreeWe do not

becausepresentto the caseanalogousFulton is notdiscriminatory.is
in-statethere, ownership and treatedtaxing regimethe state taxed stock

atcorporations.in Id.than stock held out-of-statefavorablystock more
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case,333. In presentthe the state is taxinginstead a proportionate share
of dividend income coming into the state. See generally Container v.Corp.

Bd., (1983)159,Franchise Tax 463 U.S. 187-88 (distinguishing taxing
regime property income);which taxed from regime which taxed Mobil Oil
Corp., 445 U.S. at 446.

addition,In we do not find the decisions of the appellateCalifornia
incourts and Dart and D.D.I. to persuasivebe here. While the deduction

provisions invalidated in these appearcases similar to the HampshireNew
issue,dividend-received deduction at it may cases,be that in those there

was no taxing symmetry as there is here. Regardless, we do agreenot with
their analysis. We also note that a more recent California Court of Appeals
decision, Pont,which cited Du aupheld limited deduction for dividends
received foreignfrom corporations allowingwhile a full deduction for
dividends received from domestic corporations. Fujitsu IT Holdings, 15
Cal. 3d atRptr. 489.

above,As stated whole,we examine our state taxing regime as a and
look at the aggregate tax assessed theagainst unitary business in New
Hampshire. 77-A:4,We conclude that RSA IV faciallydoes not
discriminate against a dividend-paying foreign thatsubsidiary does not
conduct inbusiness New Hampshire.

There nobeing genuine issue of material fact in and thedispute
department entitledbeing summary law,to asjudgment a matter of we
affirm the trial court’s grant of the department’s motion for summary
judgment. 77-A:4,Because we hold that RSA IV is not unconstitutional on

face,its we need not theaddress tax issue.compensatory

partin and paH.reversed inAffirmed
DugganBroderick, C.J., Dalianis,and Galway, JJ.,and concurred.
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