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case,333. In presentthe the state is taxinginstead a proportionate share
of dividend income coming into the state. See generally Container v.Corp.

Bd., (1983)159,Franchise Tax 463 U.S. 187-88 (distinguishing taxing
regime property income);which taxed from regime which taxed Mobil Oil
Corp., 445 U.S. at 446.

addition,In we do not find the decisions of the appellateCalifornia
incourts and Dart and D.D.I. to persuasivebe here. While the deduction

provisions invalidated in these appearcases similar to the HampshireNew
issue,dividend-received deduction at it may cases,be that in those there

was no taxing symmetry as there is here. Regardless, we do agreenot with
their analysis. We also note that a more recent California Court of Appeals
decision, Pont,which cited Du aupheld limited deduction for dividends
received foreignfrom corporations allowingwhile a full deduction for
dividends received from domestic corporations. Fujitsu IT Holdings, 15
Cal. 3d atRptr. 489.

above,As stated whole,we examine our state taxing regime as a and
look at the aggregate tax assessed theagainst unitary business in New
Hampshire. 77-A:4,We conclude that RSA IV faciallydoes not
discriminate against a dividend-paying foreign thatsubsidiary does not
conduct inbusiness New Hampshire.

There nobeing genuine issue of material fact in and thedispute
department entitledbeing summary law,to asjudgment a matter of we
affirm the trial court’s grant of the department’s motion for summary
judgment. 77-A:4,Because we hold that RSA IV is not unconstitutional on

face,its we need not theaddress tax issue.compensatory

partin and paH.reversed inAffirmed
DugganBroderick, C.J., Dalianis,and Galway, JJ.,and concurred.
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DUGGAN, intervenors, CenturyJ. The Indemnity Company, Pacific
Employers Insurance ACECompany, Property Casualtyand Insurance

ACECompany, American Reinsurance Company (collectively, the ACE
Companies) Benjamin (BMC),and Moore Company appeal& orders of the

{McGwire, J.)Superior grantingCourt the motion the petitioner,of the
(commissioner)New Hampshire Commissioner of Insurance as liquidator

of (Home),the Home Insurance for ofCompany approval a proposed
agreement with certain insureds and reinsureds Home.of Under the
proposed theseagreement, entities would receive ofpayments

million in forapproximately exchange filing reinsurance claims against$78
Home. The courtsuperior granted findingthe commissioner’s motion upon

(1)that: the commissioner was toauthorized enter into the proposed
(2)agreement; the wasproposed agreement necessary to maximize the

recovery of Home’s assets and the ofprotect theinterests insureds and
(3)creditors; theand proposed agreement was fair and reasonable. We

affirm.
The record followingthe facts. Thesupports CompaniesACE are

reinsurers of Home. BMC is a claimant “withpolicyholder numerous open
liability against insolvent,claims” toHome. Prior becoming Home was
domiciled in Hampshire,New and licensed and regulated by the New
Hampshire Insurance Department. Home anoperated unincorporated
branch Branch,”in the United “UKKingdom, throughits which it wrote

casualtyandproperty insurance and reinsurance.
Home conducted business in the United as aKingdom member of the

(AFIA),American Insurance anForeign Association unincorporated
association of American companiesinsurance that wrote insurance and

AFIA,reinsurance. As a member of the Home entered into insurance and
treaties)reinsurance agreements (collectively, the AFIA with certain

Cedents).entities in the Kingdom (collectively,United the AFIA Home
then agreementsobtained reinsurance on these from member companies
in the AFIA and third partyother reinsurers.

1984,In Insurance Company purchasedCIGNA the AFIA. As ofpart
transaction,that (INA),Insurance of aCompany North America

CIGNA,ofsubsidiary entered into an andInsurance Reinsurance
Assumption Agreement agreement) with Home(assumption and other

members ofparticipating the AFIA. Pursuant to the assumption
agreement, INA assumed the insurance and reinsurance ofliabilities
Home with to inrespect Home’s the Unitedoperations Kingdom, and
agreed to bear the related and expensescosts of thisadministering
business. theSignificantly, assumption agreement insolvencycontains an

Home,clause INA torequiring pay obligations directly to or Home’s
inliquidator, the event of Home’s insolvency.
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Century1996, insurancerestructuring,ofpart corporateas aIn
theobligationsand underrightssucceeded to INA’s(Century)Company

Home for of itsto alland reinsureassumption agreement requiredbecame
of ACEpart theCenturyCedents. becameto the AFIAobligations

all1999, payACE toCompaniesthethereby obligatinginCompanies
Cedents under the AFIA.by the AFIAagainst Homeclaims submitted

andRehabilitationunder the Insurersagainst HomeProceedings
the(2006), initiatedAct, 402-C were whenRSA ch.Liquidation

offor an Rehabilitationsuperior court Orderpetitionedcommissioner the
an of5, 2003, court entered OrderMarch the superiorfor Home. On

to Home’sbeappointedfor Home and the commissionerRehabilitation
for an8, 2003, applicationin with anMay conjunctionrehabilitator. On

theHampshire, petitionedin the commissionerof Newliquidationorder
Court) appointto a Joint(Englishin LondonHigh Court of Justice

(JPL) EnglishHome law. Whileteam for underLiquidationProvisional
Kingdom,in the Unitedplacetookprovisional liquidation proceedingthis

ofjurisdiction superiorthe theprimaryof Home is underliquidationthe
13, 2003, liquidationcourt entered a ordersuperiorOn June thecourt.

theappointingand the commissioner asdeclaring Home insolvent
of Home’s estate.liquidator

(2006)0:25, the402-C:21, (2006),I 402 VI andPursuant to RSA RSA
order, the is with to andvested titleliquidation liquidatorcourt’ssuperior

forand Home’s assets distributioncharged administering collectingwith
Home fileAll claims mustasserting againstto Home’s creditors. persons

of and theHampshire liquidation, liquidator’sclaim in the Newproofs
againstto on made Homeability paymentscollect reinsurance claims

upon timely provingthe and of Home’sdepends filing liquidation.claims in
a ifonlyA claim can submitted to reinsurer it is allowed Home’sbybe

estate, a the theprocess by liquidator superioroverseen and court.
(2006)RSA the of of claims from agoverns402-C:44 order distribution

ofestate, and establishes classes of claimants asliquidated partinsurer’s
deductible,fifty-dollar “everyAfter a claimprocess. perthe distribution

in shall in full funds retained for thepaid adequateclaim each class be or
of the RSAany payment.”before the members next class receivepayment

beprovides “[n]o402-C:44. The statute also that subclasses shall
anywithin Id.established class.”

that of claims anrequires againstRSA 402-C:44 classes insolvent
in following order:company’s paidinsurance estate be the

ofexpensesCosts. The costs andI. Administration
administration, theincluding following:but not limited to the

recoveringand costs of the assetsnecessary preservingactual or
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insurer;the allcompensationof for services rendered in the
fees;liquidation; any necessary filing the fees and mileage

witnesses;to andpayable attorney’sreasonable fees.

PolicyII. byRelated Claims. All claims policyholders, including
$50, beneficiaries,claims for premiumsunearned in excess of and

insureds from and thearising within of and not incoverage
excess of the limits ofapplicable policiesinsurance and insurance
contracts issued theby company____

III. Claims of the Federal Government.

Wages.IV.
(a) Debts due to foremployees performed,services not to exceed

$1,000 employeeto each which have been earned within one
year before offilingthe the forpetition liquidation____

(b) Such inpriority anyshall lieu of other similar prioritybe
authorized law as toby wages compensationor of employees.

V. Residual Classification. All other claims including claims of
any government,state or local fallingnot within other classes

section____under this

VI. JUDGMENTS.Claims based solely judgments____on

AlreadyVII. Interest on Claims Paid. legalInterest at the rate
compounded annually on all in theclaims classes under

throughIparagraphs VI from the date of petitionthe for
or date onliquidation due,the which the claim becomes

later,whichever is until the date on which the dividend is
declared____

VIII. Miscellaneous Subordinated Claims. The remaining claims
portions interest,or of not paid,claims with inalready as

VII____paragraph

OwnershipIX. Preferred Surplus notes,Claims. or contribution
or similar andobligations, premium refunds on assessable
policies____

X. PROPRIETARYClaims. The claims of orshareholders other
owners.
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402-0:44,1-X.RSA
pre-liquidationtheiruponbasedAFIA Cedentsof theThe claims

ofcategory“all other claims”into theHome fallcontracts withreinsurance
ofBMC, as a policyholderof402-C:44, The claimsRSA V.Class V. See

unlikelyit isthatcourt determinedII. TheHome, superiorin Classare
beyondto classesmake distributionsassets tosufficientthat there will be

theHome undertopaidclaims—ifAFIA Cedents’II. TheClass
insingle assetlargesttheconstituteagreementassumption —would

themillion. Pursuant toapproximatelyand total $231Home’s estate
againsttheir claimsCedents must submitorder, AFIAtheliquidation

recovery.anyto obtainin orderliquidatorHome to the
commenced, proposedthe liquidatorhadliquidation proceedingsAfter

and thethe Home estate(the betweenagreement)proposedagreementan
torequiredCedents would beCedents, the AFIAunder whichAFIA

allowed,Once these claims wereto liquidator.their claims thesubmit all of
and otherCompaniesACEthem to thewould submitliquidatorthe

for theexchangeInpayments.reinsuranceof Home to recoverreinsurers
a of thisclaims, portionwould distributeliquidatortheof theirfiling

Cedents, remainder to payand use thethe AFIArecovery directly to
RSA 402-C:44.ofprovisionthe distributionprioritycreditors topursuant

ofwould receive distributionsthe AFIA Cedentsarrangement,Under this
of thepercenttocorresponds fiftyfiguremillion. Thisapproximately $78

associated withexpensesfor offsets andmillion less deductions$231
would be made to theThe distributionsadministering agreement.the

the value of their alloweduponbasedproportionately,AFIA Cedents
the AFIAprohibitwouldproposed agreementHome. Theagainstclaims

ie., agreementsdirectseeking “cut-through” agreements,fromCedents
thebypass liquidator.thatCompanieswith the ACE

terms, to the ofagreement subject approvalthe isBy proposedits own
in value of the AFIAseventy-five percentin andmajorityboth a number

Oncesuperior approvalto the court.subject approval byIt is alsoCedents.
court, beagreementthe wouldproposedfrom the superioris obtained

for theapproval. Upon approvingCourtEnglishsubmitted to the
issue a “Global Liquidationthe Court wouldagreement, Englishproposed

(FSA),AgencyServices aOrder,” filed with the Financialwhich would be
Kingdom. Uponin the Unitedfinancial servicesregulator ofgovernment

FSA, wouldproposed agreementthenon-objection of theapprovalthe or
Home, AFIAthe Cedents.includingall creditors ofbinding uponbecome

in thefiled a motionliquidatorcommenced when thelitigationThis
The ACEagreement.the proposedofseeking approvalcourtsuperior

in pertinent part,motion arguing,to theobjectedand BMCCompanies
(1) proposedto enter into theauthoritylackedthat: the liquidator
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(2)agreement; the proposed payments to the AFIA Cedents could not
properly (3)be classified as I costs;Class administrative and the proposed
agreement creates a subclass of creditors within Class V in violation of the
statutory prohibition against subclasses. See RSA 402-C:44.

The superior court 29, 2004,issued an order on April which ruled that
the liquidator was authorized under RSA 402-C:25 to enter into the
proposed agreement Cedents,with the AFIA and that the proposed
agreement was “consistent with the goals and ofpurpose the statute to
protect the interests of the insureds and creditors.” The ACE Companies
and BMC appealed.

We issued an 13,2004,order on September vacating the superior court’s
(1)order. We directed the court to consider: whether the superior court

has an independent obligation to assess the fairness of the proposed
(2)agreement; and whether the topayment the AFIA qualifiesCedents as

an 402-C:44,1.“administration cost” under RSA
remand, (1)On the superior court ruled that: the payments to the AFIA

Cedents are IClass “administration costs” because they constitute the
‘“actual and necessary costs of orpreserving therecovering assets of the

(2)402-C:44, I;”insurer’ under RSA and it has an independent obligation
to assess the fairness of the proposed agreement. The superior court also
ruled that the liquidator was authorized under RSA chapter 402-C to enter
into the proposed agreement and that the liquidator’s endorsement of the
proposed agreement is “consistent with the broad purposes and ofgoals

chapter[RSA to protect402-C] the interests of insureds and creditors.”
Following the remand,issuance of the order on the parties filed an

interlocutory toappeal this court aseeking whether,determination of as a
(1)matter of law: the liquidator is authorized by statute to enter into the

proposed agreement Cedents; (2)with the AFIA and the to thepayments
AFIA qualifyCedents as administrative costs. We declined the appeal.

The superior court subsequently held an evidentiary “tohearing
determine whether the [proposed] agreement is necessary preserveto and
recover assets of the estate[Home] and whether the terms of the
agreement are fair and reasonable.” The court heard the testimony of the
liquidator; Home,the chief operating officer of Rosen;Jonathan and JPL

Ellis,team members Sarah Peter Bengelsdorf and Gareth Hughes. By
22,2005,order dated September the superior court expressly held that the

proposed agreement was both to“necessary preserve access to and
marshal the AFIA reinsurances” and “fair and reasonable.” The superior

grantedcourt the liquidator’s motion for approval of the proposed
agreement.

The ACE Companies orders,and BMC theappeal superior court’s
(1)arguing that the trial court byerred that:ruling the hasliquidator
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(2) AFIAto theagreement; paymentsthe proposedto enter intoauthority
costs”“administrationconstituteagreementunder the proposedCedents

(3) areagreementof the402-C:44, I; proposedthe termsRSA andunder
in turn.argumenteachfair and reasonable. We address

AuthorityI. Liquidator’s

thethatFirst, argumentand BMC’sCompanies’we address the ACE
underauthorityhas theliquidatorin that theholdingcourt erredsuperior

Inagreement. particular,into the proposedRSA 402-C to enterchapter
(1) with RSAactions were inconsistentliquidator’sthat: thethey argue

indistributionthey mandatory priorityviolated thechapter 402-C because
(2) legislaturethat the402-C:44; in the statute indicatesnothingRSA

(3)discretion; courts in otherthe unfetteredgrant liquidatorintended to
mandates, where to dostatutoryto from evendepartstates have refused

(4)assets; from the clearallowingand a deviationso would increase estate
agreementsof 402-C:44would the door to similarrequirements openRSA

theirby priority.or creditors to enhanceattemptswith other creditors
(1) 402-Cchapter grantsIn the asserts that: RSAresponse, liquidator

“actual andgivesthe to collect assets andliquidator authoritybroad
I so that of those costsnecessary” priority paymentcollection costs Class

(2):44;of 402-C RSA 402-C:44provisionsis consistent with the RSA
of to lowerpayment prioritycontains no bar on administration costs

(3)creditors; and the notes to the most recent version of thedrafting
that a theReceivership specifically liquidatorInsurer Model Act state has

right anyto Class I administration costs “to in classpay persons priority
where those ... or in the collection or ofpayments recoveryassist result

of for the of theproperty the insurer benefit of creditors estate.”
the thebegin analysis by examining languageWe our of relevant

of RSAprovisions chapter 402-C.

law,The of a statute a of which weinterpretation questionis
legislature’sreview de novo. We are the final arbiters of the

aintent as in the words of the statute considered asexpressed
and,statute,languagewhole. We first examine the of the where

to the wordspossible, plain ordinary meaningsascribe the and
and welanguage plain unambiguous,used. When a statute’s is

intent,legislativenot it for further indication ofbeyondneed look
the have said orlegislature mightand we will not consider what

did not see fit to include.language legislatureadd that the

(2005)Pelham, 114,Woodview Dev. v. Town 152 N.H. 116Corp. of
(citations omitted).
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(2006)402-C:l,RSA IV states the general purpose of 402-C andchapter
inprovides, pertinent part: “The of thispurpose chapter protectionis the

insureds, creditors,of the interests of publicand the Thisgenerally....” is
through,achieved otheramong things:

(a) Early detection of inpotentially dangerous conditions an
insurer, and ofprompt application appropriate corrective
measures...

(b) Improved rehabilitatingmethods for insurers ... and
(c) Enhanced andefficiency economy liquidation____of

IV(a)-(c).RSA402-C:1,
extensive,RSA 402-C:25 sets forth an nonexclusive list theenumerating

powers control,of the and thatliquidator, provides subject to the court’s a
“[cjollectliquidator may moneysall debts and due and belongingclaims to

insurer,”the “doand such other acts as are ornecessary expedient to
collect, or protect property____” 402-C:25,conserve its assets or RSA VI.
The statute the liquidatoralso authorizes to all“[djefray expenses of

of,taking possession conserving ... of theproperty[and] insurer.” RSA
402-C:25,IV. The statute further theprovides with theliquidator authority
“to do such other acts not herein specifically enumerated or otherwise
provided for as are ornecessary expedient for the of or inaccomplishment

402-C:25,aid of the purpose Thus, face,of RSAliquidation.” XXII. on its
RSA grants402-C:25 the liquidator authoritybroad to take all necessary
and appropriate action in the assets of ancollecting insolvent insurer.

Consistent authority,with this the statute thatprovides necessarythe
costs of acollecting principal expense,assets are Igiving priorityClass to

costs,”“administration arewhich defined as costs and expenses“[t]he of
administration, notincluding but limited to the the actualfollowing: and
necessary costs of or thepreserving recovering assets of the insurer ....”

402-C:44,1.RSA The ACE andCompanies BMC contend that the priority
provisions of RSA 402-C:44facially prohibit administrative cost payments
to an entity However,which is also a lower priority creditor. the plain

of RSAlanguage chapter 402-C contains no on paymentbar of
administration costs to prioritylower creditors in order to collect an asset.

The ACE Companies assert that courts in other states have refused to
mandates,fromdepart statutory even when to do so would increase the

of estate,assets an insolvent insurer’s citing Kemper Reinsurance Co. v.
(In Co.),Corcoran the Matter Liquidation Midland Ins. 590 N.E.2dof of

(N.Y. 1992),1186 Court,and Prudential SuperiorReinsurance Co. v. 842
(Cal. 1992),P.2d 48 for While it issupport. accurate that in both cases the

generalcourts reference the rule of toadhering prioritythe of claims in
scheme,the statutory both cases address a different issue not relevant to
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generateddebts and creditsdiscussion; whether reinsurancenamely,our
of theirinsurer under the termsoriginaland thebetween a reinsurer

becomesthe insureroriginalbe set off whenreciprocal maycontracts
1187-88,1191;Co., at PrudentialIns. 590 N.E.2dinsolvent. See Midland

50,Co., P.2d at 61-62.Reinsurance 842
revision of theour attention to the most recentThe directsliquidator

(IRMA), Nationalby theadoptedModel ActReceivershipInsurer
(NAIC), explicitlyCommissioners whichAssociation of Insurance

to assist in theto creditorspaymentsthat administrative costrecognizes
a broad of creditors arebodycollection of assets for the benefit of

argues mayHe that weconsistent with the of distribution.priorities
context, only chapterin because not is RSAconsider IRMA thisproperly

IRMA, NAICuponbut we have reliedpreviously402-C consistent with
InsuranceProperty Liabilitycomments to the andPost-Assessment

Act, GuarantyAssociation Model see Benson v. N.H. Ins.Guaranty
(2004).Assoc., 590,151N.H. 599

However,not IRMA. RSAHampshire legislature adoptedThe New has
the 1967 Wisconsin Insurerschapter nearly402-C is identical to

(Wisconsin Act), which the NAICLiquidationRehabilitation and Act
(1967)§§adopted as the “Model Act.” WlS. Stat. 645.01-645.90Compare

(2006). COMM’RS,1with RSA 402-C:l- :61 See NAT’LAss’n OF INS.
Proceedings theof National Association of Insurance

(1969).COMMISSIONERS241 IRMA is a recent revision of the Model Act.
RegulationsComm’rs,See 3 Nat’l Ass’n of Ins. Model Laws and

(2006).Guidelines 555-1to 555-96
Distribution,”Section 801 of IRMA is entitled of and is“Priority

A(l)analogous to RSA 402-C:44. Section 801 that theprovides costs and
of are Iexpenses given priorityadministration Class status. See id. at 555-

Further, 402-C:44,83. in expensesas RSA administrative costs and include
necessary“[t]he actual and costs of or thepreserving recovering property

insurer____”of the In the draftingId. note to this subsection of section
801, the NAIC noted that:

inImplicit powers liquidatorthe conferred on the under this Act
court,... the toright, subject by receivershipis the toapproval

1 inpay persons any priorityClass administrative costs to class
where those Class 1 administrative cost or resultpayments assist
in the recovery propertycollection or of of the insurer for the
benefit of the Paymentscreditors of estate. of administrative
costs in these circumstances do not constitute distributions so as
to circumvent priority classes or establish subclasses within a
class.



482

Id. at 555-84.This note clarifies that in order to maximize the collection of
assets,estate a liquidator agreementsis authorized to enter into in order

claims,to creditors to their soencourage prosecute long agreementas the
results in a net benefit to creditors of the estate. Given the similarities

402-C,between IRMA and RSA we conclude thechapter that broad
of RSA 402-C:25confers this samelanguage authority upon liquidator.the

argueThe ACE that theCompanies affirming superior court’s
precedentorders “would set a for wholesale violations of RSA 402-C:44.”

contend thatThey affirming permitthe order would creditors to freely
“individualnegotiate percentage distributions on the value ofdepending

their claim the liquidation.”to We RSA 402-Cdisagree. Although chapter
grants the liquidator authoritybroad to administer liquidation
proceedings, Therefore,the court oversees the entire process. any
agreement negotiated by liquidatorthe court See RSArequires approval.

(the402-C:25 liquidator report regularlymust to the court on the progress
of the and actions thelitigation, any liquidator “[s]ubjecttakes are to the

control”); 402-C:45, (thecourt’s RSA I liquidator should often as“[a]s
practicable ... the courtpresent reports againstto of claims the insurer

recommendations”); 402-C:46, (thewith his IRSA shallliquidator
court”).distribute assets the direction of the Since the“[u]nder

court,liquidator’s closely supervised byactions are the there is little risk
that the priority provisions of RSA 402-C:44will be violated.

We thus conclude that the superior court did not err in that theruling
liquidator has the under RSAauthority chapter 402-C to enter into the
proposed agreement.

II. Administration Costs

We paymentsnow address whether the to the AFTA Cedents under the
proposed agreement constitute “administration costs” under RSA 402-
C:44,1. noted, providesAs RSA 402-C:44 that Class I claims must be paid
in full may anybefore distributions be made to other Iclasses. Class
claims include for expenses,claims administrative costs and which are:

administration,costs and ofexpenses but notincluding[t]he
following:limited to the the actual and ofnecessary costs

insurer;orpreserving recovering the assets of the compensation
for all services in the liquidation; any necessary filingrendered
fees; witnesses;the fees and mileage payable to and reasonable

fees.attorney’s
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added).402-C:44, are other claims“[a]llI Class V claims(emphasisRSA
not within othergovernment, fallingof state or localincluding anyclaims

RSA402-C:44, V.classes....”
AFIA are Class IIn that the to the Cedentsruling payments

costs, of RSAprovisionsthe court noted that “thesuperioradministrative
of theliberally purpose402-C to construed and that thechapter are be

insureds, It alsogeneral public.”statute to creditors and theprotectis
insurance andcomplexity“considered the nature and of ... [Home’s]

business, in the Londonreinsurance and that its substantial involvement
Thesignificant challenges Liquidator.”market to the courtposed

risk,“recognized the circumstances which collection of the asset atput
the fact that the AFIA Cedents would have little reason to fileparticularly

prosecuteand claims if neither setoff nor actual distribution were likely.”
testimonyIn of this the court cited to the of the JPLsupport position,

that, 402-C:44, I,team members. The court under RSAsuperior found
“the structure of the was to andagreement necessary preserve recover

agreementassets.” It also stated that “with the the Liquidator would be
able ‘to marshal assets to be distributed to creditors which would
otherwise be unavailable.’”

The ACE and court’sCompanies argue superior rulingBMC that the
that the to the AFIA are administrationpayments Cedents costs is

402-C:44,1.”“contrary languageto the and clear intent of RSA They first
contend that proposed paymentsthe to the AFIA Cedents cannot be

asqualified they pre-“administration costs” because arose from the
contracts,AFIA and thatliquidation onlyadministration costs fromarise

Second,post-liquidation transactions. that thethey argue proposed
agreement creates an impermissible bysubclass the Classsplitting V

Third,into groups.creditors two the ACE and BMCCompanies challenge
the court’s that the AFIAsuperior ruling payments to the Cedents were
“necessary costs” of preserving Home’s estate.

In arguing that the to the AFIAproposed payments Cedents cannot be
qualified as “administration costs” because arose fromthey pre-liquidation
transactions, Companies relythe ACE a line ofupon bankruptcy cases

thatholding “administration costs” include to thatonly rights payment
arise and excludepost-liquidation, pre-liquidation.claims that arise See

Ctr., 111,Mass of Empl. TrainingDim. and v. Boston Med. 291 F.3dReg’l
Assoc,(1st 2002); (In125 Cir. Woburn Hemingwayv. Kahn re

Inc.), (1st1, 1992);Transportation, 954 F.2d 5 Cir. In re Food Barn
Stores, Inc., (Bankr. 1994).723,175 B.R. 728 W.D. Mo. They urge us to
apply here,the of thereasoning bankruptcy contendingcases that the

is theproposed agreement uponbased AFIA Cedents’ claims against
Home, which arose from the pre-liquidation AFIA treaties.
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The cases cited involved the of 11bankruptcy interpretationabove
2006).§U.S.C.A. 503 Entitled “Allowance of(Supp. administrative

(b)(l)-(8)expenses,” may§11 U.S.C.A. 503 enumerates a list of items that
salaries,be expenses, “wages,considered administrative such as and

case”;for services rendered after the commencement of thecommissions
(b)(1)(A)®,§ and “reasonable forcompensation professionalid. 503

an or an accountant of anby attorney entityservices rendered whose
(b)(4).statute,expense by §is allowable” id. 503

We are not that the ofpersuaded interpretation “administrative
expenses” appliesin cases to the definition of “administrationbankruptcy

402-C:44,1. comparison languagecosts” in RSA A of the of the respective
they byreveals that in terms of what is meantstatutes differ

statute,expenses.” bankruptcy“administrative costs and Unlike the which
a list of thatspecific expenses,contains items constitute administrative

402-C:44,1, administration more generally by includingRSA defines costs
“the necessary preserving recoveringactual and costs of or the assets of

encompassesthe insurer.” This definition a much broader ofcategory
items and transactions than is found in the code.bankruptcy

if we to assume that claims and to that ariserights paymentEven were
cannot constitute “administration costs” under 402-pre-liquidation RSA

C:44, I, we are not that the to the AFIApersuaded proposed payments
arose The do not arise frompre-liquidation. proposed paymentsCedents

themselves,the AFIA Cedents’ Class V claims but rather as an
inducement for the AFIA Cedents to file claims in the in orderliquidation

Thus,bringto a net benefit to creditors of the estate. while the AFIA
Cedents’ claims Home arose their toagainst pre-liquidation, right
payment proposed agreement post-liquidation.under the will arise

ACE and BMC anrely upon liquidationThe insurance casecompanies
in which the of refusedGeorgia Appeals qualifyCourt to claims that arose
from transactions as administrativepre-liquidation expenses. See

Carolina, (Ga.Ins. North 494Oxendine v. Comm’r S.E.2d 545 Ct.of of
1997). that the AFIAApp. They argue proposed payments to the Cedents

Oxendine,are akin the inpre-liquidationto claims and cannot be classified
as “administrative costs.” We disagree.

(GCI)Oxendine, GeorgiaIn the Commissioner of Insurance had settled
(NCCI)claims of North Carolina Commissioner of Insurance andthe

(FICA) anMarketing, against duringFICA Inc. insurer a court-approved
the at Theof insurer. Id. 546-47. rehabilitation efforts failedrehabilitation

and the insurer was declared insolvent. at 547. and FICA thenId. NCCI
that their claims the insolvent insurer were entitled toagainstasserted

expensesstatus as costs and of administration. Id. The trial courtpriority
liquidation agreed, appealed.the and Id.overseeing GCI
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to RSAInterpreting provisionThe Oxendine court reversed. a similar
33-37-41(l)(2005),402-C:44, I, § it ruled that “[n]osee Ga. Code Ann.

definition or can include the claims which‘expenses’reasonable of ‘costs’
and for andmoneyassert. These claims are which[NCCI FICA] [NCCI
claim from insurance estate and not administrativecompany’s]FICA] [the

costs and incurred.” Id. at 548. Oxendine held that theexpenses giving
claims of NCCI and FICA I administrativepriority expensesas Class

mandatoryviolated the set forth in the statute. Id.priority liquidation
We with the ACE and BMC that Oxendinedisagree Companies applies

Oxendine,to this In the brought bycase. claims NCCI and FICA were
againstsettled claims the insurer that arose Thepre-liquidation.

of the insurer did not the fact that and FICA stillliquidation change NCCI
had claims the insurer from theirunpaid against pre-liquidationthat arose

case, Oxendine,right to In this unlike in the AFIA Cedents’payment.
right to will arise based theproposed payments post-liquidation, upon

agreement. While the AFIA Cedents’ Class V claims aroseproposed pre-
liquidation, right filing liquidationtheir to for these claims in thepayment
proceeding post-liquidation.will arise

Moreover, that andisagree proposed agreementwe the creates
ofimpermissible by splitting groups. Paymentssubclass Class V into two

costs, definition,I byClass administration do not constitute a
class,“distribution” to a lower and therefore do not create apriority

subclass of lower creditors.priority
The ACE that even if the areCompanies argue payments

costs,administration the erred thatsuperior by ruling theycourt are
Home,of“necessary preserving recoveringcosts” and the assets of within

402-C:44,1.meaningthe of RSA After an theevidentiary hearing, superior
court found that the proposed agreement necessarywas because “the
Liquidator could not have contingentmarshaled this asset absent the

It ruledpayments____” Liquidatoralso that “the has met his burden of
proving that a underliquidatorreasonable the circumstances would have
concluded that the agreement necessary preservewas to access to and
marshal the AFIA reinsurances.”

First, arguethe ACE that “the theCompanies [s]uperior applied[c]ourt
inwrong determiningstandard the contend that thenecessity Theyissue.”

proper Cedents,standard is the AFIA in“whether the absence of the
[Proposed] Agreement, would filed and prosecutedhave their claims.”
They argue that the superior erroneously appliedcourt the standard of
“whether it was for Liquidatorreasonable the to conclude that an
agreement with the AFIA necessary____”Cedents was

402-C:25,RSA VI provides liquidator maythat the take thatmeasures
collect,“are ornecessary expedient to conserve or protect [the insurer’s]
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assume, Companies argue,as the ACEassets or We willproperty____”
Cedents, in thethe AFIAthat the standard is whetherappropriate

have filed and theiragreement, prosecutedof the wouldproposedabsence
that “the couldfinding LiquidatorIn of the court’slight superiorclaims.

in on the AFIApaymentsmarshaled million reinsurancenot have [$231
we are notcontingent payments,” persuadedCedents’ absent theclaims]

thedeterminingthe incorrect standard inappliedthat the courtsuperior
necessity proposed agreement.of the

Next, argue objectiveand BMC thatCompanies “[a]nthe ACE
that the AFIA Cedents would haveexamination of the evidence reveals

the Proposedclaims even in the absence ofprosecutedfiled and
had “several incentivescontend that the AFIA CedentsAgreement.” They
claims, theincludingfor the and of reinsurancefiling prosecution

off, of a better thanpossibilityof set tax concerns and thepreservation
that “the AFIA Cedents’Theyreturn for the estate.” also assertexpected

cease once the level oftheir claims would notprosecution pre-liquidationof
..., thecostly prosecutenor it be difficult or tosetoff is reached would

that the court erredargue superiorthe ACEFinally, Companiesclaims.”
as to whether the“significant legal uncertainty”that there wasby finding

deal with the ACEnegotiate cut-throughAFIA Cedents could a
thebecause, agreement,terms of the assumptionunder theCompanies

“cut-through”not a deal.legally negotiateAFIA Cedents could
findingthat the court made a factualliquidator superiorThe contends

in excess ofAFIA Cedents would not file and claimsprosecutethat “the
the attestimonyan incentive.” The asserts thatliquidatoroffset without

crediblehearing amply supportsthe that the court found to beevidentiary
Further, theagreement necessary. liquidatorthe conclusion that the was

uncertaintycourt found that “there wassuperior properlyasserts that the
andCompanies] [the]ACEdealing [theover direct betweenpotential

Home.” He that Nationwide MutualarguesAFIA Cedents to circumvent
(6th denied,1998),Co., F.3d 545 Cir. cert.Insurance. Co. v. Home Ins. 150

while(1999), through” litigation,“left the status of cutopen525 U.S. 1140
(Pa.1196,Co., 1236 Commw. Ct.Insurance. 831 A.2dLegionKoken v.

facts,” and2003), particularis allowable onthrough litigation“showed cut
that direct was adealingreason to concludeamplethus “the Court had

threat.”credible
lackrulings theyand unlesssuperior findingsWe will the court’suphold

Sullivan, 774,149 N.H.erroneous. Cookv.legallyevidential or aresupport
(2003). conflictingofto the court’s resolutionsuperior780 We defer

of the to beweightof and determinationcredibility,evaluationtestimony,
evidence. Id.given
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record,reviewingAfter the we conclude that there was sufficient
the that the AFIAsupport superior findingevidence to court’s Cedents

not file and claims without a financial incentive. Inprosecutewould
JPL Sarah Ellis thatparticular, team member testified she interviewed

of AFIA who informed herrepresentatives companiesseveral Cedent that
creditors,because were subordinated no economic tothey they saw benefit

to the Home Estate. team membersubmitting Hughesclaims JPL Gareth
notestified about his concern that creditors would have economic incentive

addition,Inprosecutingfor their claims. there was sufficient evidence to
thesupport cut-through litigationcourt’s conclusion that was a threat.

HughesBoth Sarah Ellis and Gareth testified that the AFIA Cedents
in agreements Companies.were talks to form side with the ACE

Furthermore, agreewe that the Nationwide decision leaves uncertainty
cut-throughas to whether deals between the ACE and theCompanies

case,AFIA Inlegally permissible.Cedents are that Nationwide Mutual
(Nationwide) Home,Company purchasedInsurance reinsurance from

which at that time was a member of the AFIA. Nationwide Mutual Ins.
Co., 150 F.3d at 546-47 & n.2. CIGNA InsuranceSubsequently, Company

(the defendants)and its subsidiaries CIGNA entered into an assumption
AFIA,agreement with Home and the other members of the wherein it

“agreed purchaseto all interests in and to the andrights policies contracts
that Home AFIAand the other members entered into the AFIAthrough

Id. at 547. The inpool.” assumption agreement at issue Nationwide is the
assumptionsame in this case.agreement

defendants,Nationwide sued both Home and the CIGNA alleging that
“Home and the CIGNA defendants had breached reinsurance contracts
under theywhich were for certainresponsible paying againstclaims filed
Nationwide.” Id. at 546. The district court referred Nationwide’s claims
against both Home and arbitration,the CIGNA defendants to and

thedismissed entire case. See id. at 547.The CIGNA defendants appealed.
The primary issue on wasappeal “whether the district court inerred

concluding that Nationwide bringcould a claim directly against the
CIGNA defendants virtue of theby CIGNA defendants’ assumption of the

Home____”reinsurance contract between Nationwide and Id. at 548. The
appeals court concluded that bringNationwide could not a claim directly
against CIGNA. Id. The court interpreted disclaimer in thelanguage
assumption agreement and held that the language unequivocally:

bars any person entity,or theexcept parties Assumptionto the
(theAgreement defendants),members of AFIA and the CIGNA

from onsuing any of the undertakenobligations pursuant to the
Assumption Agreement, theincluding CIGNA defendants’
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make on the reinsurance contractobligation paymentsto
and Home.between Nationwide

added). the thatholding, acknowledgedthis court(emphasis DespiteId.
andparties’ respective rightscould affect “theinsolvencyHome’s

issue, however,at 549. The court did not address thisobligations.” Id.
it not for review. Id.ripebecause concluded the issue was

in thelanguage assumption agreementthe disclaimerAlthough
Cedents,the AFIA thetechnically cut-through litigation bybars

of it would beNationwide decision is silent on the issue whether
ACEdirectlyfor the AFIA Cedents to deal with thepermissible

Moreover,insolvency.outside of court to Home’sCompanies subsequent
since Mostchangedthe facts and circumstances have Nationwide.

insolvent. In of the court’ssignificantly, light appealsHome is now
Nationwide, pursuein whether or not the AFIA Cedents can cut-decision

the ACE is anthrough directly Companies openor deal withlitigation
question.

the court’ssupports superiorWhile we conclude that the evidence
there are alsoagreement necessary,that the wasfinding proposed

the As notedreasons that reinforce court’s decision.significant policy
tochapter protect preferredthe of RSA 402-C ispreviously, purpose

them, Home,byfor insuredby reserving including peoplecreditors assets
402-C:i,bythose insured Home. See RSApeople againstand with claims

402-C:l, “liberallyRSA III that the statute should beprovidesIV.
Further, grantsthis RSA 402-C:25 thepurpose.construed” to effectuate

Aauthority to collect the assets of an insolvent insurer.liquidator broad
thestatutory language supports findingliberal construction of the a that

AFIA are to collect andpayments necessaryto the Cedentsproposed
contrast, Companies’estate. the ACE andpreserve Byassets of Home’s

collection of additional assetsreading preventBMC’s of the statute would
by barring payment necessaryof costs.

no that the ACE wouldCompaniesAs a final there is doubtpoint,
the proposed agreement bya substantial windfall in the absence ofreap

the would have but forthey paidHome’s creditors of amountsdepriving
the ofinsolvency. legislative purposeHome’s This would frustrate

insolvency.an Seedespitefull from reinsurers insurer’sobtaining payment
(2006)(“Reinsurance402-C:36; 405:49, Insolvency”).IRSA see also RSA

reasons, topaymentswe conclude that theAccordingly, foregoingfor the
constituteagreementAFIA under the proposedthe Cedents

402-C:44,1.costs” under RSA“administration
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III. Fair Reasonableand

Finally, argumentwe address the ACE and BMC’s that theCompanies’
superior concludingcourt erred in that the fairproposed agreement is and

First, the Companies arguereasonable. ACE and BMC that the court
failed to theapply controlling multi-factored standard for fairness and

13, 2004,thatTheyreasonableness. assert our order dated September
the thespecifically superiordirected court to multi-factored tests setapply

(1stforth in Matter Boston & Providence Rail Road 673 F.2d 11Corp.,of
1982), Inc.,Cir. and In re Indian MotorcycleEstate Manufacturing,of

(D. 2003),299 B.R. 8 partMass. vacated in on other 452grounds by F.3d
(1st 2006),25 consideringCir. when the thefairness of proposed

agreement Second, theyon remand. thatargue proper application of the
testmulti-factored demonstrates that the proposed agreement is neither

fair nor a ofreasonable as matter law.
out,As the ACE andCompanies correctly pointBMC we issued an

2004,13,order on 29,September vacating superior Aprilthe court’s 2004
order in itwhich determined that the proposed agreement was lawful and

the goals purpose order,consistent with and of InchapterRSA 402-C. our
we thedirected court to consider on remand whether it had an
“independent obligation to assess the fairness of the agreement with the
AFIA Cedents.” We cited &Matter Boston R. R.Providence forCorp.of

that,the proposition in reorganizationa proceeding, a bankruptcy court
must “act independently, initiative,out of its own for the benefit of all
creditors” when the aassessing compromisefairness of with creditors.
Matter Boston & R. R.Providence 673 F.2dCorp., at 13. We also citedof
Indian Motorcycle, which lists factors for a inbankruptcy court a Chapter
7 to considerproceeding when whetherassessing compromisea with
creditors is fair. In re Motorcycle Inc.,Estate Indian 299Mfg., B.R. atof
20. These factors include:

(1) the of inprobability success the litigation being compromised;
(2) difficulties, any,the if to be encountered in the matter of

collection;
(3) complexitiesthe the litigation involved,of and the expense,

inconvenience, it;delayand andattending
(4) the paramount interest of the creditors a properand

deference to their reasonable views.

Id.
On remand, the superior court recognized that it “an independenthad

obligation to assess the fairness of agreementthe with the AFIA
Thereafter,Cedents.” the court held an toevidentiary hearing determine
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fair and reasonable. Evidencethe of the areagreementwhether terms
termsaddressed the circumstances andfive-day hearingat thepresented

consideringAfterwith AFIA Cedents.compromiseof the andagreement
the concluded that thehearing,at the courtall of the evidence presented

was fair and reasonable.agreementproposed
ofparamountthe interestthe “withagreementThe court reviewed

andrights as a claimantmind,”in and found that “ACE’screditors
theunimpaired by402-C:34 areand to setoff under RSArightscreditor its

to Theis not unfair ACE.”agreementand thus thepending agreement
credible,highlymembers to betestimonythe of the JPL teamcourt found

Mr.Bengelsdorf,to of Mr.judgment“due the businessgaveand deference
annecessary agreementit was toHughes negotiateand Mr. thatRosen

asset of the estatelargest singleto that thewith the AFIA Cedents assure
to(“The deferencemay giveat 21 court substantialwas not lost.” See id.
todecidingwhen whetherbankruptcyof a trusteejudgmentthe business

“[ujndersettlement.”). Further, thecourt found thata theapprove
a ofportionto collect reinsurancesthe standsagreement Liquidator

risk, of a direct and substantial benefitpurposes providingotherwise at for
(90) of all claimants.”claimants, ninety percentcompriseto Class II which

testmulti-factorprecisely applyThe court not thesuperior did
Indeed, Motorcycleof the Indianapplicationa preciseoutlined above.

complexof the reinsuranceis in this case becausefactors difficult
However, court’s order demonstratesissue. theobligations at

case,factors, ofthe thisgiven complexitiesthe relevantconsideration of
andagreementthat the was fairthe court’s decisionand we concur with

that the AFIA CedentsFirst, the evidence demonstratesreasonable.
aHome estate without financialnot filed claims theagainstwould have

totalingsignificant,claims areSecond, the AFIA Cedents’incentive.
dollar amount of these claimsmillion. The substantialapproximately $231

proceedingsthat collection wouldthat it is reasonable to assumesuggests
courtsuperiorMost as theimportantly,and difficult.lengthy, complex,be

II claimants toconcluded, benefits the Classthe agreementproperly
will beit the likelihood that their claimsestate since increasesHome’s

paid.
correctlythe courtconclude thatupon foregoing, superiorthe weBased

agreement was fair and reasonable.that the proposedruled

Affirmed.

Galway, JJ.,C.J., and concurred.Broderick, and Dalianis


