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(2003).Cannon, 194, theAlthough149 N.H. 200-01Feddersen &
discretion in thismay regardthat the court exercise itsrespondent argues

ornon-payment, misleadingegregious“where there has beenonly
income,” 458:21 no suchamounts of RSA containsreporting of substantial

limitation. Id. at 201.

thatcase, findingIn the trial court the escrow afterrequiredthis
he notno evidence that is stillrespondent “presented persuasivethe had

case,such, of the andgiven historytheabusing prescription drugs____As
trial, he willpersuaded paydemeanor and attitude at the Court is not[his]

the trial courtordered.” In of this we cannot conclude thatlight finding,as
by ordering respondent’sexercised its discretion that theunsustainably

of the of the marital home be held in escrow to secure childproceedsshare
support payments.

in vacated in andpart; part;Affirmed
remanded.

DugganBroderick, C.J., Galway, JJ.,and and concurred.
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DALIANIS, Waterman, of theTracy appealsThe a decisionpetitioner,J.
(PAB) her dismissalAppeals affirmingNew Personnel BoardHampshire

ofDepartment Safety,the the New of Divisionby respondent, Hampshire
(Division), her as a state for willfulemployment trooperState Police from

to take a test. N.H. ADMIN.polygraphinsubordination because she refused
1001.08(a)9.RULES, Per We affirm.

29,AugustThe PAB or the record reflects the facts. Onfollowingfound
2003, Lamere, thethe wife of a state informed one ofVicky trooper,

Nedeau, that the had madepetitioner’s supervisors, petitionerLieutenant
her Lamere said that the had saidagainst supervisors. petitionerthreats

mightthat she did not how react or what she do if Nedeaumightknow she
McCormack, her. TheSergeant yelledor her other atsupervisor,

that “like to a in Lieutenantpetitioner puttold Lamere she would bullet
SergeantNedeau’s head” and “deck McCormack.”
internal of these onbegan investigation allegationsThe Division an

3, witnesses, including2003. interviewed severalSeptember Investigators
Themaking anyLamere and the who denied threats.petitioner,
and,petitioner,found Lamere to be more credible than theinvestigators

therefore, recommended that the be ordered to submit to athey petitioner
director,Garyexamination. Colonel the Divisionpolygraph Sloper,

the to conduct a test of theinvestigators polygraph petitionerauthorized
15,2003.Septemberon

attorneyThe arrived for the examination with herpetitioner polygraph
officerinvestigatingand advised that she would not take the test. The

fromthat her refusal could mean that she violated an orderexplained
this, andupColonel and that she could receive for toSloper discipline

that understood and stillincluding petitionerdismissal. The indicated she
would not take the test.

18, memorandum, SloperIn a 2003 Colonel notified theSeptember
her from her as a statepetitioner employmentof his intent to dismiss

of willful insubordination for to take thetrooper failing polygraphbecause
andSloper petitionerexamination as he had ordered. Colonel met with the

22,2003; terminated thatattorney September employmenther on her was
day.

her to the PAB. The petitionerThe terminationpetitioner appealed
the conduct standardsacknowledged professionalthat Division’s

duringexaminations internalpolygraphauthorized the use of
26-E.5.1 of standards ininvestigations. Specifically, provides,section those

pertinent part:

ifinvestigations,the course of internal affairsDuring
areinvestigatory proceduresare such that certainconditions
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tocompelled providemaymembers beDivisionappropriate,
or examinations.testingtoor submitinformationspecialized

narrowlydirected andspecificallyshall beproceduresThese
of specialinvestigation____Examplesto the matter underrelated

theduringmay compelledwhich beinvestigative procedures
includeinvestigationinternal affairsof an administrativecourse

examinations.... polygraph

aher to takehad orderedSloperthat ColonelacknowledgedShe further
wasalso admitted that shehad refused. Shetest and that shepolygraph

Colonelcomplyher refusal to within of counsel thatpresenceadvised the
action, includewhich couldin disciplinaryorder could resultSloper’s

dismissal.
for refusingthat her terminationthe PAB to rulepetitioner urgedThe

the unreliable andunlawful because test isto take the test waspolygraph
thatarguedin court. She alsoand its results are inadmissibledegrading

The PABretaliatory.test waspolygraphthe order that she submit to the
a motion forpetitionertermination. The fileddisagreed upheldand her

PAB denied.rehearing, which the
the PAB to RSA 21-pursuantThis is an from a final decision ofappeal

(1997)1:58, (2000), Court 10. TheSupremeII RSA 541:6 and Rule
that the PAB’s decision wasdemonstratinghas the burden ofpetitioner

(1997).The PAB’s findingsunreasonable or unlawful. RSA 541:13clearly
Id. We willof fact are deemed to be lawful and reasonable.prima facie

satisfied, of theby preponderanceaffirm the decision unless we are a clear
541:13;us,evidence before that it is or unreasonable. See RSAunjust

(2001).158,162Appeal Armaganian, 147 N.H.of
conduct,ofprofessionalUnder Section 1.3.4 of the Division’s standards

he oremployee willfully “deliberatelyan is insubordinate when she and/or
that,Thedisobeys petitionera lawful order.” contendsintentionally

inengageto the PAB’s she did not willful insubordinationcontrary finding,
Thebecause the order that she take the test was unlawful.polygraph

(1) it athat the order was unlawful because: involvedpetitioner argues
unreliable,test, unfair andpolygraph degrading;which she contends is

(2) bymotivated retaliation.and the order was

I

it involvedfirst the was unlawful becauseWe address whether order
terminated forpolice maya test. Whether a officer betaking polygraph

inimpressionto take a test is an issue of first Newfailing polygraph
jurisdictions guidance.therefore look to other for SeeHampshire. We

(2003).332,Shields, 334Stateline Steel Erectors v. 150N.H.
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generallyhave held that a public employer“[CJourts can arequire
topoliceman submit to a test as anpolygraph part investigationof of his

Nagle,conduct.” The Polygraph Workplace, 43,in the 18 U. RICH.L. Rev.
(1983); Annotation,68 Test,see also to Submit to Polygraph 15Refusal

(1982).1207,1209-18 that,A.L.R.4TH “Courts have concluded since a police
officer must be above ofsuspicion violation of the laws that he is sworn to
enforce ... and perform dutymust his to crimeinvestigate and maintain

trust,publicthe questions concerning proprietythe of his conduct must be
promptly.”resolved at 68. “InNagle, supra furtherance of this objective,

administered,canpolygraph tests be and an officer’s refusal to submit to
such an examination can result in his dismissal.” Id.

Thus, (Ariz.Blubaum, 1283,in Eshelman v. 560 P.2d 1285 Ct. App.
1977), instance, reasoned,for the court compulsory use of the“[T]he
polygraph during departmental investigations is consistent with the
maintenance of a police departmentor sheriffs that highestis of the

Therefore,integrity beyondand thesuspicion.” court ruled that a police
mayofficer be ordered to submit to a polygraph test ofupon penalty

provideddismissal that there are groundsreasonable for suchdemanding
test,a the answers are not used in any subsequent criminal prosecution,

and the questions relate andspecifically narrowly performanceto the of
Eshelman,the police 1285-86;officer’s official duties. 560 P.2d at see also

905, (La.Roux v. Department,New Orleans Police 223 So. 2d 912 Ct. App.
1969) (‘While to the orderappellant’s obeyrefusal is not evidence of guilt
or of knowledge of the of theidentity guilty party, mayhe not be
permitted to refuse to take the test inpolygraph dutyview of his sworn to

crime.”),incooperate denied,the ofinvestigation cert. 397 U.S. 1008
(1970).

courts, court,While includingnumerous this have ruled that polygraph
test results are guiltinadmissible as evidence of or innocence in criminal
trials, Ober, 471,471-72 (1985),see State v. 126 N.H. courts have found that
the ofunreliability polygraph test results for these purposes does not

their Innegate utility purposes. Cityfor other Heights v.of Warrensville
489, (OhioJennings, 1991), instance,569 N.E.2d 492 for the court

observed that tests “can a inpolygraph be useful tool internal department
investigations of misconduct.” At issue inpolice Jennings was whether a

refusal to an order topolice dispatcher’s obey take a constitutedpolygraph
dismissal, thus,“just cause” for his himmaking ineligible for

unemployment Jennings,insurance benefits. 569 N.E.2d at 491. The court
ruled that polygraphbecause test results are reliable for someenough
purposes, justthere was cause for the dispatcher’s termination because he

492;refused to take a after ordered to do so.polygraph being Id. at see
(Ct.Board, 159,also Fichera v. State Personnel 32 Cal. 164Rptr. App.
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misconduct, thatof officerinvestigation1963) involvingin case(observing
thechannelinglimitingin andusefulhave“might provedtestpolygrapha

Lauderdale, 427Fortcase”). Cityv.But see Farmerin thisinvestigation of
abuildingofbenefit(Fla.) (“LT]he investigative187, possible190So. 2d

is tooexaminationof a polygraphresultsof thethe foundationuponcase
subjectedto berightofficer’sof a policea denialto supporta reedthin

(1983);denied, U.S. 816orders.”), 464cert.and reasonableto lawfulonly
(Ill.) that “a314, (recognizing320450 N.E.2dRockford,CityKaske v. of

value,” bututility andinvestigatory... of someexamination ispolygraph
forbe basistest cannotto polygraphto submitrefusingthatconcluding

would beofficer; hold otherwisetoagainstactiondisciplinary
ininadmissibleresults arethat such testrulingcourt’s“inconsistent” with

(1983).denied, U.S. 960464hearings), cert.administrative
1988,Act of 29 U.S.C.ProtectionPolygraphEmployeeFederalThe

sector(2000 Ill), many privateprohibitswhichSupp.§§ &2001-2009
orscreeningfor pre-employmenttestsusing polygraphfromemployers

theto thatrecognizeappearsof alsoemployment,the courseduring
aact containsThispurposes.useful for somemaytest bepolygraph

certain conditionsinvestigations providedforexemption ongoinglimited
employers primarywhosemet, privatean forexemptionas well asare

(2000).(e)2006(d),§29 U.S.C.security.providingconsists ofbusiness
order a polygraphtopowersthe officer has broad“Although superior

ofin the viewexamination, still be reasonableor order mustrequesthis
569 N.E.2d at 49468-69; Jennings,seeatNagle, supramost courts.”

reason). Eshelman,Infor a lawfultest must bepolygraphto take(request
to1286, groundsthere were reasonablethe court found that560 P.2d at

credibilitythe officer’sto a wherepolygraphthe officer to submitrequire
toalways properispolygraphexplained: “[A]in As the courtquestion.was

of athe courseduringenforcement officersbymade lawverify statements
Id.', CityGuild v.Seattle Policeinvestigation.” seedepartmental Officers’

(Wash. 1972) that where seriousSeattle, 485, (holding493494 P.2dof
andagainst departmenthave been leviedcorruptionof crime andcharges

itmorality,and wasintegritydepartment’shas serious doubts aboutpublic
ofupon paintestspolygraphto submit torequestto officerspermissible

dismissal).
fornot be terminatedmaythat officerspoliceCourts that have ruled

that do notdone so for reasonsto a test havefailing polygraphto submit
relies, v. CivilStapethe petitionerIn the whichuponhere. caseapply

(Penn.161, 164172 A.2dPhiladelphia,CityService Commission of of
Ordinances, Civil ServiceCharter, the the1961), City Cityin the“nowhere

a provisionthereregulations [was]the Police DepartmentorRegulations,
Serviceor the Civilthe Police Commissionerwhich authorize^]
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Commission, orexpressly by implication, to force a city toemployee
submit to a test.”polygraph There was also no regulatory toauthority
require the police officers at issue in Molino v. Board Public Safetyof of
City (Conn.of Torrington, 805, 809225 A.2d 1966),to take polygraph tests.

By contrast, 26-E.5.1(B)(6)section of the Division’s professional conduct
standards expressly states that “Division members may be compelled to
provide specialized information or submit to testing examinations,”or

maywhich include polygraph tests. Pursuant to this provision, any such
testing or examination “shall be specifically directed and narrowly related
to the matter under investigation.”

Further, 26-E.5.1(B)(4), (5),under section before any interview of a
Division member takemay place, a so-called “Garrity Warning” must be
given. See Garrity (1967).v. New Jersey, 385 U.S. 493 Such a warning
informs the accused that the ofpurpose isquestioning to assist in
determining whether to impose administrative discipline. Even if the
accused were to disclose during questioning information indicating that he
may be guilty conduct,of criminal the warning explains that neither his
“self-incriminating statements, nor the fruits thereof’ will be used against
him in any criminal proceeding. The warning further states that if the
accused refuses to answer questions or fails give answers,to truthful he
will “be subject action,to disciplinary toup and including dismissal.”

In light of the above discussion of the persuasive authority from
jurisdictions,other we hold that an order made pursuant to the Division’s

professional conduct standards requireto a Division member to take a
polygraph test is a lawful order.

II

We next address whether the order at issue was unlawful because it was
impermissibly bymotivated retaliation. The petitioner asserts that Colonel
Sloper ordered her to take the polygraph test to againstretaliate her for

a sexfiling discrimination complaint against the Division. She observes
that so,before she was ordered to do it had been eight years since the
Division had ordered a to take atrooper polygraph test. She further
contends that the Division did not order her to take a polygraph test until
it knew that she would refuse to take one.

The PAB found that Colonel was notSloper motivated by retaliation
when he ordered the petitioner to take the test. Thepolygraph PAB
credited Colonel Sloper’s testimony that his primary concern was whether
the petitioner had made threats of physical violence against her superiors.
Als Colonel Sloper testified: was clear to me that only“[I]t the one that
could ... really answer this truthfully was ... petitioner],[the and it was
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to aher to submitto orderchoice buthad no otherme that Iclear to
that becauseexplainedHeresolved.”these issuesgetandpolygraph

aher to takeDivision, compelnothe couldfor thedid not workLamere
so. He alsoto dopetitionerthecompelhe couldbut thatpolygraph,
to order annecessarynotgenerallyit isthat, experience,in hisexplained

andthere’s an admission“usuallya becausepolygraphto takeemployee
or not.beingare truthfulother, theythatprovedit can bewayone or the

thesupportevidence tothere isthe here.” BecauseThat wasn’t case
541:13.it. See RSAfinding, upholdPAB’s we

polygraphtake thethe petitionerthat the order thatconcludedHaving
inengagedthat shelawful, the PAB’s determinationwe affirmtest was

insubordination.willful

Affirmed.
Galway Hicks, JJ.,Duggan, concurred.Broderick, C.J., andand
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