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trial court. The that the to theargument petitioner consistently presented
trial court was that the in a course of conductrespondent engaged

in 1995 that excluded the frombeginning increasingly petitioner AMD.
Further, the does not refer to location in thepetitioner’s appeal any record

solelywhere he asked the trial court to consider the events afteroccurring
18, 2002February Accordingly,as a freeze-out. we decline to address the

18, 2002,that the afterpetitioner’s argument occurring Februaryevents
themselves,by constituted a freeze-out.

Affirmed.

Duggan, JJ.,Dalianis and concurred.
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Miller, se,Rebecca filed nopro brief.

Dean,Penny Concord, brief,S. of by for the defendant.

Dalianis, defendant, Blackden,J. The Brian appeals entrythe of a final
J.)protective order theby (Sullivan,Concord District Court based upon
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Rebecca Miller.plaintiff,the stalked thethe that defendantfindingcourt’s
2006).We affirm.(Supp.See RSA 633:3-a

RSAthe defendant. Seestalking againstfiled aplaintiff petitionThe
following.the testified to the633:3-a, hearing, plaintiffIll-a. At the final

of, her formerby,and had been hiredThe defendant was a friend
relationshiptheirhad endedRaymond. RaymondEricboyfriend,

earlier, herbegan stalkingand the defendantsix monthsapproximately
her home.breakingfor intoRaymondafter she had had arrested

2005, the1, police tellingreceived a call fromphoneOn November she
home,vehicle, “with hisin near herparkedher that the defendant was his

sure alland makeprecautious [sic]off.” The officer told her “to belights
because waslockedf] [the defendant]doors and windows weremy my

call and wentreceivingfelt “nervous” after thisplaintiffme.” Thewatching
The following day,the with her mother.spend nightwith her children to

school,of her son’s she saw theinto the lotpulled parkingwhen she
Afterthat “he ... stared me down.”bydefendant drive her. She testified

school, theupshe saw the defendant driveshe had retrieved her son from
toshe then drove to the courthouseagain.street and stare at her When

in thetraveling oppositesaw the defendantstalking petition,file the she
her to a traffic When shelight.He made a U-turn and followeddirection.

the she saw the defendantfiling petition,to her home afterreturned
for her near her home.waiting

the defendantstalking began,testified that before theplaintiffThe
from her carboyfriend parkedof her formerbelongingsremoved some

officer,a nearby policeor consent. She informedknowledgewithout her
alone.plaintiffand told him to leave thewho confronted the defendant

onhe followed the on six occasionsplaintiffThe defendant admitted that
conduct1, Raymondthat had hired him toNovember 2005. He testified

privatein as a licensed detective.plaintiff capacitysurveillance of the his
wantedasked, Raymondthat he could not disclose whatWhen he asserted

privilege.”the because of “clientplaintiffhim to learn about
entered a final order.protectivethe the trial courtFollowing hearing,

thestalkingin withinengagedThe court found that the defendant
the633:3-a, stalkingthat he was not immune fromof RSA andmeaning

moved fordetective. The defendantprivatestatute because he is a licensed
businessreconsideration, the trial court denied. The defendant’swhich

action,Miller, in the but histo interveneattemptedRobertpartner,
ofMiller has not the denial hisappealedto do so was denied.request

motion to intervene.
statute,that the RSAargues stalkingthe defendant firstappeal,On

in of his state and633:3-a, applied,on its face and as violationvagueis
15;I,N.H. art.pt.to due See CONST.rights process.federal constitutional
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V, Second,U.S. CONST.amends. XIV. he asserts that the trial court erred
that, detective,when it failed to find as a licensed he wasprivate exempt

Third,from the of the statute. he contends that theprovisions stalking
evidence was insufficient to the trial court’s order. hesupport Finally,
argues that the trial erred not himself. We address eachjudge by recusing

inargument turn.

I. Constitutionality Stalking Statuteof

RSA inprovides, part,633:3-a that a commits thepertinent person
offense of ifstalking knowingly,he or she or“[p]urposely, recklessly

in aengages targetedcourse of conduct at a which wouldspecific person
cause a personreasonable to fear for his or her orpersonal safety the

asafety of member of that immediate andperson’s family, personthe is
1(a). 11(a)actually placed 633:3-a, 633:3-a,in such fear.” RSA RSA defines

time,“course of conduct” as “2 or more acts over a ofperiod however
short, which evidences a continuity 633:3-a,of Pursuant to RSApurpose.”
11(a), course of“[a] conduct shall not include constitutionally protected
activity, nor shall it include conduct that tonecessary accomplishwas a
legitimate purpose independent makingof contact with the targeted
person.” A “course of conduct” may following,include approaching or
confronting the targeted person or a member of that person’s immediate

RSA633:3-a, 11(a)(2).family.
The defendant argues that the term “legitimate ispurpose”

unconstitutionally undervague the State and Federal Constitutions
because it is undefined and does not limit thesufficiently trial court’s
discretion. We analyzefirst the defendant’s claim under the State
Constitution, Ball, 226, (1983),State v. 124 N.H. 231 citing federal
authority guidancefor only, id. at 233.

The ofconstitutionality law,a statute is a question of which we
Burke,review de 361,364 (2006).novo. State v. 153N.H. “A statute may be

impermissibly vague because it fails to establish standards for policethe
and public that are guardsufficient to against the arbitrary deprivation of
liberty omitted);interests.” (quotation Morales,Id. Chicago 41,v. 527 U.S.

(1999).52 Vagueness may invalidate a criminal law for either of two
Burke,independent reasons. “First,153 N.H. at 364. if it fails to provide

people of ordinary aintelligence reasonable toopportunity understand
what conduct it prohibits,” “[s]econd,and if it authorizes or even
encourages arbitrary Burke,and discriminatory enforcement.” 153N.H. at

(quotations omitted); (2000).364 Colorado, 703,Hill v. 530 U.S. 732
We a Porelle,addressed similar inchallenge State v. 149 N.H. 420

(2003),where we statute,construed an earlier version of stalkingthe RSA
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1999).(1996 of the statute definedearlier version& TheSupp.633:3-a
legitimateoccasion for no“on more than oneappearingin asstalking, part,

residence, placeof or otherplace employment,to theinpurpose proximity
cause acircumstances that wouldis found underpersonwhere another

1(d)(4)633:3-a,RSApersonal safety.”to fear for hispersonreasonable
otherPorelle, argued, among422. The defendant1999); 149 N.H. at(Supp.

unconstitutionallywaslegitimate purpose”the “for nothings, phrasethat
422,Porelle, 149 N.H. at 425.face and asvague applied.on its

as onecontention, purpose”defined a “legitimatethis werejectingIn
omitted). Weat 425 (quotationsaccordant with law.” Id.genuinethat “is or

of theread in the contextpurpose,”“nophrase legitimateruled that the
objectiveanstatute, offending bythe conductwhich measuresentire

Id. As thestandard, policediscretion to officers.not too muchgivedid
inforpurpose appearingor lawfulgenuineor absence of apresence

determined, we concluded that thebereadilyto another canproximity
the statutedid not renderpurpose”legitimate“nophrase

the defendant.its face or as toappliedeither onunconstitutionally vague,
Id.

asreasons, phrase “legitimate purpose”that thesimilar we holdFor
the633:3-a, 11(a), the current version ofnot renderin doesused RSA
theface or as toappliedeither on itsunconstitutionally vague,statute

takes thePorelle, the defendant hereindefendant, Like the defendant
Porelle, phrasethis“By takingwe inexplainedout of Ascontext.phrase

measures acontext, the fact that the statuteignoresthe defendantout of
standard, the conductoffendingin thatby objectiveactions andefendant’s

a reasonablethat would causecircumstancesprohibitedis underonly
purpose”phrase “legitimateher Id. Thesafety.”for his orto fearperson

statute, objectivewith ancoupledthe entirein the context ofread
Thisthe trial court. See id.standard, much discretion togivedoes not too

statute, arequirethe does notthe rest ofconjunctionread -withphrase, in
at 425-26.meaning.its See id.guessto atintelligenceofperson common

Porelle, in case thatarguesthe defendant thisinLike the defendant
that the Statesloitering Unitedis similar to statutes“RSA 633:3-a

425;Id. at seeunconstitutionally vague.”Court has foundSupreme
that we set47, for the same reasonsMorales, disagree64. We527 U.S. at

425-26. As the FederalPorelle, 149 N.H. atSeeforth in Porelle.
than does thegreater protectionnothe defendantoffersConstitution

423, thecircumstances, at we reachsee id.under theseState Constitution
the Statewe do underConstitution asthe Federalsame result under

Constitution.
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II. Exemption Private Detectivesfor

that, detective,The defendant next asserts as a licensed private his
“clandestine surveillance” of the plaintiff was from theexempt stalking

106-F:4,1-b(c) (2001).statute. that,See RSA He argues law,as a matter of
his conduct was for a “legitimate because itpurpose” scopewas within the
of employment 11(a).his as a licensed private RSA633:3-a,detective.

Unlike the stalking states,statutes in some other New Hampshire’s
stalking statute does not specifically licensedexempt private detectives.

11(a)Compare 633:3-a,RSA not(stalking does include constitutionally
protected activity or “conduct that was tonecessary accomplish a
legitimate purpose independent of making contact with the targeted
person”), 14.40.2(F) (LexisNexiswith La. 2005)§Rev. Stat. Ann. Supp.
(provisions of stalking statute do not apply to licensed private
investigators “acting theduring course and scope of ... employment and

...performing duties relative to the conducting of an investigation”), S.C.
16-3-1700(G)(West 2005)§Code Ann. (stalking statute does not toapply

“licensed private investigator performing services or an investigation as
described in detail in a contract signed by the client and the private
investigator”) and 77-3a-101(l) (2003)Utah Code §Ann. (stalking
injunctions may not be obtained against privatelicensed investigators

inacting their officialcapacity).

Nor is it specifically an affirmative defense to a stalking petition or
prosecution brought under New Hampshire law that the defendant is a
licensed private detective as it is under stalking statutes in some other
states. See Ark. 5-71-229(c)(2005) (it§Code Ann. is affirmative defense to
stalking prosecution that actor is a licensed private investigator “acting
within the reasonable ofscope his or her duty while conducting
surveillance on an official work assignment”); §N.D. Cent. Code 12.1-­
17.07.1(4)(1997)(defense that private investigator was acting within scope
of employment); 9A-46.110(3)(2006) (defense§Wash. Rev. Code to crime
of stalking that defendant is licensed private investigator “acting within
the ofcapacity his or her license” as provided by statute governing such
investigators).

Rather, New Hampshire’s stalking statute exempts only
constitutionally protected conduct and conduct “that was necessary to
accomplish legitimatea purpose independent of making contact with the
targeted 11(a).person.” 633:3-a,RSA 633:3-a,Pursuant to RSA IV, the
defendant thehas burden to show that his conduct was tonecessary
accomplish legitimatea 633:3-a,RSApurpose. IV provides:
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information, for theany broughtIn or indictmentcomplaint,
statute,of this it shall not beanyenforcement of provision

excuse, exemptionto ornecessary negate any exception, proviso,
proof any exception,herein the burden of ofcontained and

excuse, uponor shall be the defendant.proviso, exemption

anecessary accomplish legitimatedefendant’s was toThat the conduct
excuse, or whichuponan the“exception, proviso, exemption”ispurpose

457,Small,the State v. 150 N.H.proof.defendant has burden of 461-62Cf.
(2004) “legitimatethat is defense to(assuming deciding purpose”without

hasupon proof).of which defendant burden ofstalkingoffense
bymet this proof testifyingThe defendant contends that he burden of

privatein his as a licensedsecretly capacitythat he followed the plaintiff
disagree.detective. We

425,Porelle,in at conduct that is tonecessaryAs we held 149 N.H.
refers to conduct that is “accordant with“legitimate purpose”aaccomplish

he was engaged necessarythat the conduct in which was toprovelaw.” To
the defendant to show thatlegitimate purpose, requireda wasaccomplish

lawful, of the statute. See Nastal v.irrespective stalkingthe conduct was
2005).1, (Mich.Invest.,& 691 N.W.2d 7Henderson Associates

burden, than merelymeet this the defendant had to do moreTo
to followa detective who was hired theprivatethat he was licensedtestify

hiredhad to that the for which he was wasplaintiff. purposeHe also show
instance, had hired to followSee id. at For he been theitself lawful. 7-8.

her, the which hethat a third could kill for wasplaintiff party purposeso
2005) must file(Supp. (investigatorsnot lawful. See 106-F:9hired was RSA

that the shall conductpersonthat is “so conditioned bondedsurety bond
committing,in a and honest manner withouther business lawfulhis or

offense”);anyor the commission of criminalaiding abettingcompounding,
(2003)Docusearch, 148,154-55 (ruling thatv. 149 N.H.Remsburgsee also

in disclosingexercise careprivate investigators dutyhave to reasonable
client, in part,to because of foreseeablethird informationparty’s personal

victim).harmbycould be used stalkers torisk that such information
the the ofplaintiff purposehe been hired to follow forSimilarly, had

also wouldsafety,fear for her that bepersonal purposeher to owncausing
11(a)633:3-a, authorizing bystalkingdo not construe RSA asunlawful. We

proxy.

case, to as to he was hired.testify whythe defendant refusedIn this
election, to that the purposehis own he failed demonstrateAccordingly, by

Thus, errthe did not when ithe hired trial courtfor which was was lawful.
purpose”was not a “legitimatethe defendant’s conduct forruled that
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merely because he in inengaged it his as acapacity privatelicensed
detective.

III. theSufficiency Evidenceof

The defendant next contends that the evidence was insufficient to
thesupport entrytrial court’s of a final order. He implies that the evidence

did not asupport finding engagedthat he in conduct that constituted
stalking. He also asserts thethat evidence did not support a finding that
his conduct would have caused a reasonable person to fear for his or her
personal safety.

We review ofsufficiency the evidence claims as a matter of law and
uphold the andfindings rulings of the trial court theyunless are lacking in
evidential support or tainted by error of law. Fichtner v. Pittsley, 146N.H.
512, (2001).515

The evidence included that thetestimony defendant was byhired
the plaintiffs former boyfriend, after the couple ended their relationship
and that the stalking began after a thecomplaint by plaintiff caused the
boyfriend to be arrested. The plaintiff testified policethat the told her to
take precautions and lock all of her doors and windows because the
defendant was watching her. There was also evidence that: the defendant

inwas a parked vehicle near the plaintiffs home with the vehicle’s lights
off;turned the day,next he followed her to her son’s school and “stared

down”;[her] he followed her when she came to the courthouse to file the
petition; and, when she returned home it,from filing the defendant was
waiting for her near her home.

Thus, there was evidence that followed,the defendant approached or
confronted the plaintiff two or more times over a period that evidenced a
continuity of purpose. 633:3-a, 11(a)(2).See RSA addition,In we conclude
that this evidence supports the trial court’s finding that the defendant’s
conduct would have a caused a reasonable person to fear for his or her
personal safety. Finally, we need not address the defendant’s contention
that no reasonable person could fear ofsomething which he or she was not

because,aware case,in this the plaintiffs petition was based upon conduct
of which she was Gubitosi,aware. State v. 673, (2005)152 N.H. 682-83Cf.
(holding that communication between defendant and third ofparty which
victim was later made aware supported offinding stalking).

IV. Recusal JudgeTrialof

Finally, the defendant argues that the trial judge erred when he failed
to recuse himself upon learning that Miller is the defendant’s business
partner. He asserts that the judge was required to recuse himself because
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The defendantMiller.involvingcaseshimself from otherhe recused
indicate that theto recuse himselfdecisionspriorthe judge’scontends that

judge was biased.

3E(1) requiresConductof Judicialof the CodeCanon
impartialitythe judge’sin whichproceedingin ajudgeof adisqualification

ofthe appearanceto avoid evenandquestionedbemight reasonably
3E(1); v.38, Cityalso BlaisdellCanon seeCt. R.See SUP.impropriety. of

(1992). ofappearancean589, “WhetherRochester, N.H. 593135
standard, i.e., would aan objectiveunderis determinedexistsimpropriety

himself, of theimpartialitythequestionjudgenot theperson,reasonable
ofthe appearance“The test forBlaisdell, N.H. at 593.135court.”

is, disinterestedone, objective,whether anthatobjectiveanispartiality
doubt thatfacts, significantentertainthe wouldobserver, informed offully

261,Isaac, 143 N.H.v.Taylor-Borenin the case.”be donejustice would
omitted).(1998)(quotation268

the trialquestionwould notpersonthat a reasonableWe conclude
the hadjudgethe thatgroundin case onthisimpartialityjudge’s

The instant caseMiller.involvingfrom casesrecused himselfpreviously
if he were ato the Evenpetition.a partyMiller. He is notnot involvedoes
Martin v.mandated. Seenecessarily bewould notrecusalparty,

2001)(3d223, (judge not235-36 Cir.Co., 240 F.3dIns.Monumental Life
in action oiitrecused self earlierjudgethoughrecuse self eventorequired

(Minn.408, Ct. App.417caution); State, 543 N.W.2dOslin v.excessof
presidefrom case could1996) recused himselfhad previouslywho(judge

originally disqualifiedhewhymatter, explainedhe neverover where
was promptedhis recusaloriginalthathimself, showingthere was noand

acase). Moreover, providedhas notthe defendantininterestby any
from mattersrecused himselfjudgethe trialwhyestablishrecord to

circumstances, judgehold that the trialwetheseMiller. Underinvolving
Miller waslearning thatuponrecuse himselfhe did notdid not err when

partner.the defendant’s
hebecauseremaining argumentsto address the defendant’sWe decline

(1) thethat:arguesheSpecifically,our review.them forhas not preserved
arms and to dueto bearrightshis constitutionalviolatedtrial court’s order

hisrightsthe of(2) unlawfully abrogatedorderthe court’sandprocess;
2-a, 12;I, U.S. CONST.arts.pt.CONST.See N.H.partners.detective

thatdefendant, however, has failed to demonstrateII, TheXIV.amends.
thus,and, he has notcourtto the trialargumentshe raised these

TownServs. v.CountryN. Envtl.review. Seethem for ourpreserved of
(2004). rule that parties606, long-standingIt is aBethlehem, 619150 N.H.

of trial. Id.raised in the forummatters notreview ofjudicialnot havemay
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the theappealing party,As defendant has the burden demonstratingof
he his arguments attemptthat raised to the trial court. See id. toMiller’s

some these argumentsraise of did not them for ourpreserve review.
Miller was a toparty proceeding anynot this and thus hearguments
attempted to make notwere before the trial court.

Affirmed.
GalwayBroderick, C.J., JJ.,Duggan, Hicks,and and concurred.
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