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161:4, IV,to that RSAofficer was correct noteAlthough hearingsthe
rules, thecontrary departmentalfrom a decision toissuingherprecludes

over such as are“preside hearingsthat she was tostatute also indicates
statutes and federal or statewith federal and staterequired complyto

161:4, decidingwithout that NewAssumingrules or RSA IV.regulations.”
209(b) 1368,state, F. atDuquette, Supp.see 582Hampshire is a section

§42 the1396a(f) requiredof U.S.C.by applicationfederal —law—
in effect onupon planto be based theapplication adjudicatedpetitioner’s

1, The officer’s decision is silent as to how sheJanuary hearings1972.
imposed bywith the stateobligations requirementsreconciled federal law

a of the State’s from 1972copy approved planadministrative rules. Absent
matters, itthese ofhearings discussing typesor decision from the officera

note,issues in We alsoregard.for us to resolve thisprematurewould be
remand, Hampshire’sNew administrative rulesfor the thatpurposes of

1396a,§42compliancea with U.S.C.currently provision requiringcontain
209(b) option.forth the section See N.H.statutory provision settingthe
(“The602.04(a) (eff. 2005)Rules, 22, shalldepartmentHe-W Oct.Admin.

adult under the ofcategories provisionsfor theprovide medical assistance
1396a(f).1396a.”); §4242 see also U.S.C.USC

the order of the AAU and remand this case forAccordingly, we vacate
Matarazzo, 475-76;623 A.2d at see alsofurther Seeproceedings.

Matarazzo, 284819,WL at *1.1993

Vacated and remanded.

Broderick, C.J., Galway, JJ.,and Dalianis and concurred.
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Association, (.FriedrichTarbell of Concord K. Moeckel onProfessional
the brief and for theorally), petitioner.

Clark,Nathan D. by orally,brief and se.pro

Galway, Clark,J. The petitioner, appealsSusan an order of the Salem
(.DalPra, M.)Family Division declining modifyto the child support obligation

of the respondent, Nathan Clark. Additionally, the thatpetitioner argues
the trial court erred in failing to hold the inrespondent contempt for
withholding inalimony failingand to recalculate the respondent’s child
support obligation to comport with the ofrequirements chapterRSA 458-

(2004 2005).C Supp.& We affirm in part and remand.
The following appearfacts in the record. The parties were divorced on

23,February 2004. A permanent stipulation by partiesdrafted the was
incorporated into the divorce decree. Under the the stipulation,terms of
the respondent obligatedwas to pay per week in child support and$267

per week in alimony for two years.$113
3,September 2004,On the petitioner requested the trial court to change

the parties’ visitation schedule and the amount of the respondent’s child
support obligation. She contended that the child support order should be
amended because she had become aware that the support obligation was

calculated,erroneously resulting in the respondent paying less than
required by the guidelines. That same day, the petitioner also filed a
petition for contempt alleging respondentthat the improperly withheld

of her alimony because of a dispute$84.50 over insurance. As a result of
continuances,numerous the matter was not Mayheard until 2005. Prior to

that hearing, petitionerthe filed a second forpetition contempt alleging
(1)that the respondent: was six months in arrears on his alimony

(2)payments; (3)had not provided proof insurance;of life and had not
provided copies of certain tax forms.
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respondentthepetitioner’s pleadings,on theMay hearingAt the 2005
interest, of lifeproofalimony, producedin withdisputedtherepaid $84.50

the parties’thatrepresentedtax forms andrequestedinsurance and the
brieflyparties onlyresolved. Thevisitation had beenoverdispute

theregarding, petitioner’smentioned, no evidencepresentedbut
alimonyin on hissix months arrearsthe wasrespondentcontention that

thehearing upon petitioner’sof the focusedThe remainderpayments.
home,in hisresiding employer’sthe wasdiscovery respondentrecent that

rent, use of a vehiclepersonalwas permitteda nominalpaying onlywhile
The petitionerreceived other benefits.to his andbelonging employer

toought adjustedincome” to be“grosstheargued respondent’sthat
toadjustmentthat a correspondingof these benefits andreflect the value

made.amount should besupportthe child
findingorder thatthe trial court issued anhearing,theFollowing

ofby receiptbe affected hismighttax statusalthough respondent’sthe
as definedbenefits, “grosswere not income”in-kind the benefitsfringe or

not, therefore,458-C:2, IV, obligation shouldsupportin and that hisRSA
that the wasrespondentthe trial court foundAdditionally,increased.be

regardingor childfindings rulingsmade no othercontempt,not in but
support.

to:by failingthe trial court erredarguesthe thatpetitionerOn appeal,
child(1) as income forgrossin-kind benefitsrespondent’sinclude the

for(2) her motionfindings uponrule and makesupport purposes;
(3) insupportand recalculate childalimony;regarding unpaidcontempt

in turn.We address each issueerroneous calculation.light originalof the

of in-kindrespondent’s receiptthat thearguesThe firstpetitioner
458-C:2, IV, for theincome” under RSA“grossconstitutedbenefits

this issueResolution ofsupport obligation.his childpurpose calculatingof
458-C:2, the trial court’sRSA IV. “We reviewinterpretthat werequires

&Giacomininovo.” In the Matterinterpretation destatutory of
(2005). the775, are the final arbiters ofGiacomini, 776 ‘We151 N.H.

ain of the statute considered asintent as the wordslegislature’s expressed
statute, and, wherethe of thelanguageWe first examinewhole.” Id.

used.” Id.ordinary meanings to the wordsthe andpossible, plainascribe
need not lookunambiguous,is and welanguage plain“When a statute’s

intent, and we refuse toof legislativeit for further indicationbeyond
that thelanguagehave said or addmightthe legislatureconsider what

at 776-77.in the statute.” Id.incorporatenot see fit tolegislature did
as:458-C:2, support purposesincome” for child“grossIV definesRSA

unearned,source, earned orwhetheranyall income from
commissions,to, salary, tips,wages,not limitedincluding but
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income,annuities, benefits, orsecurity lotterysocial trust
interest, dividends, income,gambling investment netwinnings,

income, income,self-employment alimony,rental business
bonuses, and otherprofits, pensions, payments governmentfrom

to,including,programs ... but not limited workers’
benefits, benefits,compensation, unemploymentveterans’ and

benefits____disability

phrasethe the but not limited in alegislature “including,When uses to”
statute, the that toapplication typesof statute is limited the of items

532,v.particularized. Corp.,therein Roberts General Motors 138 N.H. 538
Found,(1994); Council,see also LawConservation v. N.H. Wetlands 150

(2003)1, 5-6 same term(applying reasoning “including”).N.H. to the
Fulton, 264,held inrecentlyWe In the Matter Fulton & 154 N.H. 267of

(2006), 458-C:2,that the items in RSA IV shareparticularized two
First, second,payablecharacteristics. are in andthey money, they are

that, matter,things as a general the has a torecipient legal right obtain
which aprovider legal Fulton,and the has Inobligation give.to Id. we

giftsheld that do “gross 458-C:2,not constitute income” under RSA IV
because, listed,unlike the other items the has norecipient legal right to

Id.; (1922)Stanley Kimball, 431, (“[A]nthem. see also v. 80 N.H. 434
agreement to make a creates no togift legal perform theduty promise,
and no action can be maintained for breach of the promise.”).

Here, the petitioner contends that the respondent’s employer-provided
housing, vehicle and other benefits constitute income.”“gross Initially, we

thatnote the respondent uptook residence employerwith his prior to the
of histime employment housing situation,and his including the amount of

rent, was not by such,affected his subsequent employment. As it is not
thatclear the benefits theprovided respondent are employer-provided in-

kind benefits. ofIrrespective whether the benefits are employer-provided,
hold, Fulton,we as we did in that the items at issue are not “gross income”

458-C:2,as defined in RSA IV.

A plain of thereading statute that thediscloses benefits the
respondent receives are not of the 458-C:2,same as those in RSAtype IV.
The respondent’s are Thus,benefits not inpaid money. the benefits

byreceived the dorespondent not share primaryone of the attributes of
items 458-C:2, IV, therefore,the listed in not,RSA and are of the same

astype those items. Accordingly, we hold that in-kind benefits are not
in “gross 458-0:2,includable income” as defined in RSA IV.

Fulton,As we however,cautioned in merely because we hold that
the items at 458-C:2,issue are “grossnot included as income” under RSA
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in a child awardsupportcan never be includedIV, theymean thatdoes not
the trial courtFulton, gives268. RSA 458-C:5154 N.H. atcalculation.

party’swhen asupport guidelinesfrom the childto deviatediscretion
appropriateId. In anappropriate.make a deviationcircumstancesspecial
if asituation, guidelines party’sdeviate from thethe trial court could
theythat the value conferignoringwere so substantialof benefitsreceipt

order, all relevantunreasonably support takinglowwould result in an
458-C:5, see also PRINCIPLESI(j);consideration. RSAcircumstances into

Family Analysis and RecommendationsDissolution:of the Law of
2002) income,(Am. forms of such(problematicInst.§ 3.13 comment a Law

calculation at thebenefits, supportincluded in childmayin-kind beas
court). Thus, statutoryit under theproperwe believeof thediscretion

of thein-kind benefits to the discretionto leave the inclusion ofscheme
in-kindIf determines thatlegislatureRSA 458-C:5. thetrial court under

458-C:2, IV, is,itincome” under RSA“grossconsideredbenefits should be
course, Heritagethe See Marceau v. Concordfree to amend statute.of

(2003).216, 221Co.,Ins. 149 N.H.Life
thesupportin ofjurisdictionsto cases from otherpetitioner pointsThe

benefits, whenor other in-kindhousing,free or low-costconclusion that
ofcomputations “grossbe counted inan are toprovided by employer,

at issuesupport guidelinesThe childsupport purposes.income” for child
458-C:2, IV,however, unlike RSAtheby petitioner,in the cases cited
income” fordefining “grossin-kind whenmention benefitsspecifically

(N.M. 1999) (reviewing16972 P.2dStyka Styka,child v.support purposes.
(La.Roberts,(1995)); 677 So. 2d 1042§40-4-11.1 Roberts v.N.M. Stat. Ann.

(West 1991)); Bemis1996) §Ann. 9:315La. Rev. Stat.(reviewingCt. App.
2003)(N.Y. Rel.N.Y. Dom.Bemis, (reviewing739 Div.App.v. 305 A.D.2d

(1999 2002)); v. 701 N.E.2dSupp. Fong,& Crowe§Law 240 [1-b] [b] [5]
Guidelines,1998)(Mass. Child(reviewing SupportMass.359 Ct.App.

I-A). Also, guidelinesother states’we note that severalGuideline
of “grossin the definitionor in-kind benefitsfringeincludespecifically

See, Ann. tit. 19AMe. Rev. Stat.purposes. e.g.,for child supportincome”
(5)(A)(ii)(West 2005); §tit. 653(5)(B) Vt. Stat. Ann. 15Supp.§ 1998 &2001

46b-215a-l(ll)(A)(vi)§(2002 2005); StateRegs. Agencies& Conn.Supp.
include in-kind benefits(2005). specificallyjurisdictionsThe fact that other

asshould not be consideredthat these benefitsreinforces our conclusion
statutoryincluded in thespecificallyunless aretheyincome”“gross

definition.
871in v. 119 N.H.Thayer Thayerour decisionpointsThe topetitioner
bein-kind benefits could(1979), fringethat orwherein we concluded

it wasIn we held thatThayerchilddetermining support.whenconsidered
“are atheybecauseinclude benefitsfringefor the trial court tonot error
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indirectly payof which upon plaintiffs abilityform enrichment bear to
and foralimony support” “represent compensation personaland child

hisplaintiff paywhich would otherwise be to fromexpenditures required
above,While, we thesalary.” agreeId. at 873. for reasons set out with

in such in certainThayer maydetermination that benefits be considered
circumstances, :5, ThayerRSA 458-C we find to thisinapplicablesee case.

alimonyIn we that of areThayer support“[m]attersstated and within
the sound of the trial trydiscretion court unrestricted andfixed formulas

added). decided,at 873 wasguidelines____” (emphasis ThayerId. After
legislature adoptedthe child support guidelines determiningfor child

RSA Thesupport. generally chapter specificallySee 458-C. statute defines
“gross income” and states that the child besupport guidelines shall applied

458-C:2, :4,1;all support IV,in child cases. RSA alsosee In the Matter of
Mueller, 463, (2005). Thus,Forcier & 152 N.H. 464 to Thayerthe extent

held that child orders weresupport by guidelines,unrestricted formulas or
458-C,it has superseded by chapterbeen the enactment of RSA doesand

governnot our ofinterpretation the statute.

reasons,For the above we hold that in-kind benefits are not included
“gross 458-C:2, IV,as items of income” under RSA but may be considered

under the special Here,circumstances set inout RSA 458-C:5. the
petitioner argued respondent’sthat the in-kind benefits should be included
in his “gross income” when childcalculating support. As we have
concluded that in-kind benefits are not item “grossan of income” under

458-C:2, IV,RSA we hold that trial errthe court did not in therejecting
petitioner’s argument. Also, although in-kind benefits may be considered
under specialthe 458-C:5,circumstances stated in RSA the petitioner
offered argumentno that the respondent’s receipt of benefits created such
circumstances. Accordingly, the trial court did not by consideringerr not
the benefits under RSA 458-C:5.

The petitioner next contends thethat trial court tofailed rule and make
findings upon her motions for contempt. More specifically, petitionerthe
argues that her motions requestedhad that the inrespondent be held

reasons,forcontempt numerous toincluding payhis failure andalimony,
thethat trial court did not address her motions.

“The iscontempt power anddiscretionary the notproper inquiry is
whether would have respondentwe found the in contempt, but whether the

unsustainablytrial court exercised its discretion.” the &In Matter Stallof
Stall, 163, (2005).153 N.H. 168 The record demonstrates thethat
petitioner requested respondentthat the be held in forcontempt

a ofwithholding portion an alimony payment, proofnot of lifeproviding
insurance, documents,not providing tax and for six inbeing months
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paid thehearing,the 2005 thealimony. During May respondentonarrears
over thealimony payment,of the and turnedportionwithheldpreviously

Thus, remaining respondent’swas theonlythe issuedocuments.requested
petitioner presentedan which thealimony, uponarrears on issuealleged

onlyno evidence thepresented uponBecause petitionerno evidence. the
court, cannot that the trialsaythe trial werequiring a fromrulingissue

respondentfindingits not theunsustainably byexercised discretioncourt
contempt.in

in tofailingthe trial court erredFinally, arguesthe thatpetitioner
that it wouldobligation sorespondent’s supportrecalculate the child

when theAccording petitioner,to theguidelines.thecomport with
calculated, an resulted in awas first errorsupport obligationrespondent’s

petitionerTheby guidelines.lower that therequiredamount thansupport
error,theto correctrequestedeven she recalculationargues thoughthat

thatrespondentThe counterstrial did not address the issue.the court
error, theamount, parties’in if there is anis error the butthere no

makes error irrelevant.support anythe amount ofagreement on
andparties’ argumentsdid not address theBecause the trial court

findings,factual wemay additionalresolving requirebecause them
in the instance. Seeto trial court for resolution firstremand this issue the

(2004).606,Bethlehem, 150 N.H. 619TownN. Envtl. Servs. v.Country of

in remanded.part andAffirmed
Duggan Hicks, JJ.,C.J., Dalianis, concurred.Broderick, andand
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