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theholding ten ofcurrently percentA personmandate disclosure.
not, felonyhave disclose aexample,for toliabilitydebt wouldcompany’s

the for a solid wasteprior applicationthat toyearsconviction occurred six
personsnot cover those whostatutory plainlyThe doespermit. language

into thelanguageand will not read suchin the wepast“have held” stock
statute.

the solid wasterevokingofficer’s decisionhearingWe hold that the
Becauseevidence and was not unreasonable.bywas thepermit supported

by intervenors.need address the issues raised theholding,of our we not

Affirmed.
Galway Hicks, JJ.,Dalianis, Duggan, concurred.and
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(Susan McGinnis,P. assistantKelly attorney generalA. Ayotte,
for the State.attorney orally),on the brief andgeneral,

Nashua, orally,the brief and for the defendant.F. of onHenry Spaloss,

DUGGAN, Superior (Coffey,the order of the CourtappealsJ. The State
defendant,J.) verdict the Michaelsetting jury’s guilty againstaside the

606:10, (2001). The trialrobbery.of See RSA IIIchargeon oneSpinale,
defendantjurorno rational could have found thecourt concluded that

We and remand.guilty a reasonable doubt. reversebeyond

I

21,2004, Kevin JamesJulywere adduced at trial. OnfollowingThe facts
at Lot outside theParking Happyan attendant the Simcoworkingwas as

due to a fireworksparking busyArcade in The lot wasHampton Hampton.
in a area 100begin p.m. approximatelyto at 9:30 beachshow scheduled
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yards from the rear of the lot. A located at the front of parkingbooth the
provided lightinglot to James while he or tostood sat outside it collect

fees and tickets to drivers Jamesparking provide entering the lot. held the
money pocketsand ticket stubs in the of an apron. supervisor,James’ Jake
Hume, night,remained inside the arcade for most of the but occasionally

outside to direct moneywent traffic and collect from James.
Shortly before 9:00 three men thep.m., pulled parking gaveinto lot and

“aJames hard time” about the ofhigh parking fees and the location their
spot. James radioed Hume and himparking asked to come outside. When

arrived,Hume James informed him of pointedwhat had occurred and to
theythe men as walkingwere towards the beach. Officer James Tuttle of

the Hampton motorcyclePolice who was onDepartment, patrol, arrived
thereafter,shortly left,but did not see the men. After Officer Tuttle Hume

informed James that he call thewould if the men topolice returned cause
problems.additional

At 10:44approximately p.m., finished,after the hadfireworks James
observed the same men walkingthree him. Onetowards of the men passed

man,James and walked towards their car. A second later identified as
Daniels,Corey stood five or James,six feet to the ofside while the third

man, defendant,later identified Jamesby as the continued to approach
him. The defendant waited while customer,James finished with another

pulled knife,and then a neck,out itpressed against James’ and demanded
ofall his money. Initially, James thought that the defendant was joking,

seconds,but after a couple realized he was serious. James then noticed a
drivingvehicle towards Hethem. told the defendant that the werepolice

coming. When the defendant and them,Daniels turned to look behind
James ran behind the booth and watched the defendant and Daniels run
back to their vehicle and drive away. James,As the vehicle passed he

vehicle,wrote down Blazer,the oftype Chevy number,and its platelicense
90AX02,on a ticket stub.

James radioed Hume immediately. Hume arrived and James informed
him that the same three men who givenhad him a hard time about the

fees hadparking toattempted rob him. Before they could call the police,
however, James and Hume observed Officer patrollingTuttle the lot.

James and Hume described the three individuals to Officer Tuttle.
defendant,James described the whom Officer inTuttle listed reporthis as

#1,”“Suspect male,as a white five feet five to five six in height,feet inches
totwenty twenty-five years of toage, hair,180 210 with darkpounds,
awearing black shirt and possibly andjeans, the driver of the Blazer. He

also informed Officer Tuttle that he not “see anydid facial hair at the
Daniels,time.” James described standingthe man to the side and listed as

in“Suspect #2” Officer male,Tuttle’s areport, as white five eightfeet to
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twenties, stockyin with a build andheight, earlyhisfive feet nine inches in
He man whohair, jeans.shirt and described thea whitewearingdark and

vehicle, in Officer“Suspectto the listed as #3”immediatelyhad walked
male, into five feet nine incheseighta five feetTuttle’s as whitereport,

twenties, jerseya basketballwearingin and blue Iversonheight, earlyhis
Hume, robberywho not see the allegedthree on it. didwith the number

from the earlierwalking awayindividualshad observed thebut
wearingas a whiteconfrontation, #2” to Officer Tuttle“Suspectdescribed

being wearing#3” as tall and a“Suspectandhaving goatee,ashirt and
it.the number three ontopIverson tank withblue

a BlazerChevythe ofidentified the defendant as ownerThe laterpolice
Lynne90AX02. Detectiveplatelicense numberwith Massachusetts

obtained aDepartment subsequentlyPoliceHamptonCharleston of the
license, itcompareddriver’sof the defendant from hisdescriptiongeneral

report,Officer Tuttle’s and concluded#1” in“Suspectto the ofdescription
a of theShe located photographfit.” thendescriptionsthat the “somewhat

6,2004, thedefendant, and defendant asdepictedtaken on Junewhich was
aDetective Charleston assembledthisgoatee. Using photograph,ahaving

other menof fifteenarray containing photographstwo-page photographic
photographThe defendant’s wasin to the defendant.appearancesimilar

Daniels,of “Suspectaarray, photographof the whileon twoplaced page
evenwas included#2,” photographon one. Daniels’pagewas placed

time, robbery.a in thesuspectat he was notthethough,
arraythe to26,2004, two-pageCharleston showedAugust DetectiveOn

one, but,pagenone of the onrecognized photographsJames. James
identified thecontemplation,”with “noimmediately” and“almost

that,to testified “aswho tried rob him. Jamesas the persondefendant
that the defendantarray, percentthe he was “100 sure”soon as saw”[he]

sign,asked James tohim. Detective Charlestonwas the man who robbed
array. Accordingly,defendant on thedate, indicate he knew theand how
“This looks like theand wrote:photographcircled the defendant’sJames

Thereafter,in the lot.” thenight parkingto me thekid held the knifewho
robbery.chargeddefendant withwas

the with “100trial, the defendant as robberidentifiedDuring James
to theby defense counsel estimateaskedcertainty. Whenpercent”

that the defendantJames testifiedweight,current andheightdefendant’s
height,inches ineightinches or five feetfive feet sevenwas approximately

dismiss,rested, the moved todefendantpounds.and After the State180
beenevidence hadthat the identificationarguing, among things,other

that thebeyond a reasonable doubtasupport findinginsufficient to
motion,theThe trial court deniedrobbery.thedefendant had committed



461

identification,primathat the State had made a case onruling andfacie
jurythat the issue of identification for the to decide.was

Thereafter, witnesses,the testified and presenteddefendant two
Elwell,GagneDanielle and Jen had beenwho his friends for

approximately Gagnesix and Elwell testified that metyears. they the
indefendant and the other two men the beach area thebefore fireworks

fireworks,After thebegan. Gagne and Elwell walked towards their vehicle
with the three thatGagnemen. testified the last time she saw the
defendant, he was to car.”“walking his Elwell testified that she waved at

car,they gettingthe men as were into the defendant’s and did not see a
parking lot attendant.

The defendant wastestified that he at Canobie Lake with the other two
men when Elwell called and asked them to come to Hampton beach. He
parked lot,in the Simco encounteredbut no with theproblems parking
attendant. He meetingdenied a inparking parkingattendant the lot when

fireworks,he left after the and denied that either he or ofany his
hadcompanions a knife or anconfronted attendant. The defendant

testified he currentlythat was oftwenty-one years six feetage, two-and-
inone-quarter inches 250height, approximately pounds, and neverhad

shaved his goatee grewsince he it approximately eight years before. He
that,also incident,stated at ofthe time the he weighed approximately 230

pounds.to 240 The defendant admitted that he owns a black Chevy Blazer
with plateMassachusetts license number 90AX02.

juryThe a ofreturned verdict Theguilty. defendant later filed a motion
(JNOV).for judgment notwithstanding the verdict He argued that the jury

“manifestly”was mistaken as to defendant,James’ identification of the
and, therefore, the beverdict should set aside and a judgment acquittalof
entered. At subsequent hearing,a the defendant contended that there was
“an overwhelming contradiction in” James’ testimony such that there was
“insufficient evidence to find beyond a reasonable doubt that [he] was the
perpetrator.” He asked the trial court to either rule the evidence

judgmentinsufficient and enter a of or findacquittal, that the madejury a
plain mistake and order a new trial.

The trial court set aside verdict grantedthe and a Innew trial. so doing,
the court cited legalthe standard evidence;ofconcerning sufficiency
indicated that it “agreefd] the sufficiencywith defendant’s of the evidence
argument”; and concluded that “no rational juror could have [thefound

guiltydefendant] abeyond reasonable doubt on the evidence presented at
trial.” Specifically, the trial court stated:

The description Mr. gaveJames to Officer onTuttle nightthe of
his the mostpresumably reliable description available—attack —
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physicalfrom actualgreatly defendant]^varies toosimply [the
that he was the attacker. On cross-to concludeattributes

examination, to credit the differenceattemptedJamesMr.
height and his todescriptionthe actualbetween defendant’s

so,may but histo bad estimation skills. This beOfficer Tuttle
doubtdoes little to eliminate the reasonableexplanation

Further, Mr. Jameshis later identifications.surrounding
no in [thethat there was differenceconceded defendant’s

from Charleston’sphotoat trial and the Defective]appearance
attack, him awearingthe which showedarray, taken before

in factdefendant]conclusion is that wasgoatee. [theThe obvious
#2,” man behindstocky, standing “Suspectthe taller“Suspect

hair.#1,” the attacker with no facialshorter

judgmentthe trial court to enter a“decline[d]theseupon findings,Based
instead, defendant’s conviction andset aside theacquittal[,]”of and

trial.granted a new
and remand forus to reverse the trial court’s decisionurgesThe State

improperly second-guessedIt that the trial courtresentencing. contends
concludingin thatcredibilityand made determinationsjury’sthe verdict

insufficient. The State maintains that therethe identification wasevidence
of for acircumstantial evidence identificationwas sufficient direct and

thus,the and theperpetrator,to find that the defendant wasjurorrational
notes thatto the conviction. The Statesupportevidence was sufficient

the motion for JNOV andgrantdid not explicitlywhile the trial court
practiceis the normal where a court findsacquittal,a of asjudgmententer

O’Neill,conviction, see,a State v. 134e.g.,to supportinsufficient evidence
insufficient,(1991),182, 184-85 finding the identification evidencebyN.H.

Thus,court, effect, the Stategrantedin the JNOV motion.the trial
in these woulda of the defendant circumstancesthat retrialemphasizes

oral the Staterights. argument,Atjeopardyviolate the defendant’s double
trial,athat, grantedthe trial court the defendant newindicated because

insufficient, but, rather,not the evidence foundthe court have foundmay
weight theory,the of the evidence. On thatagainstthe verdict to bejury’s

was notthat the trial court erred because the evidencearguesthe State
in favor of the defendant.overwhelmingly

II

JNOV, requested that the trialIn initial motion for the defendanthis
insufficient,was set aside thefind that the identification evidencecourt

verdict, notwithstanding the verdict. Atjudgment acquittaland enter a of
however, the trial court to set aside the verdict andhearing, by askingthe
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trial, the togrant appears argueda new defendant have that the verdict
ofconclusively against weightwas the the evidence. It is unclear whether

the to againstthe trial court found evidence be insufficient or conclusively
the ofweight Accordingly,the evidence. we evaluate the trial ordercourt’s

grounds.on both

The often-confused ofconcepts weight sufficiencyand of the
are governed byevidence distinct and are different standards. Broderick

Watts, 153, 158-59, (1992);v. 136 O’Neill, 184-85;N.H. 162-63 134 N.H. at
State, (Miss.708, 2005);v.Glasper Florida,914 So. 2d 727 see also Tibbs v.

31, (1982);457 541,U.S. 41-43 Thompkins,State v. 678 N.E.2d 546-48
(Ohio 1997),superseded by groundsconstitutional amendment on other as

(OhioSmith, 1997);stated v.by State 684 N.E.2d 668 29A Am. 2dJUR.
(1994); AL.,§ 1430Evidence 5 W. LaFAVE ET CRIMINAL PROCEDURE

24.6(d), (2d 1999);§ at AL.,546-47 ed. C.3 WRIGHT ET FEDERAL PRACTICE
Wright553,and (2004);§Procedure: Criminal 3d at 466-70 11 C. et

al., §2806,Federal Practice and Procedure: Civil 2d at 63-78
(1995). evidence,“With to ofrespect sufficiency the ‘sufficiency’is a term

art legalof thatmeaning standard which is determineapplied to whether
maythe case to the orgo jury whether the evidence legallyis sufficient to

support jurythe verdict aas matter of law.” Thompkins, 678 N.E.2d at
omitted).546 and(quotation citations a of“Sufficiency is test adequacy

1430;§....” 29A Am. 2DJur. supra see also 678 N.E.2dThompkins, at
546. “Determining whether requiresevidence is sufficient both
quantitative and qualitative analysis; ‘quantitatively,’ mayevidence fail
only absent, is,if it onlyis that all,where there noneis at while

it‘qualitatively,’ fails when it cannot be said thereasonably that intended
inference may logically be drawn therefrom.” 32A C.J.S. Evidence

1303(b) (1996).§ insufficient,Where evidence itis is lacking [the“so that
should Tibbs,case] not... even jury.”submitted to the atbe[] 457 U.S. 41-­

(citation omitted).42

Thus, on JNOV,a motion for where the appliestrial court the
sufficiency standard, O’Neill, 185,134 N.H. at the trial “uphold[s]court

jury’sthe verdict unless no rational trier of fact could find guilt beyond a
doubt,reasonable considering all the evidence and all reasonable

inferences therefrom in lightthe most favorable to the State.” State v.
Gordon, 576, (2002) omitted).147 N.H. 579 (quotation and citation In
considering JNOV,a motion for “the court weigh[trial] cannot the

orevidence into theinquire credibility witnesses,of the and if the evidence
at conflicting,adduced trial is or if several mayreasonable inferences be

drawn, the motion should be denied.” v.Slattery Norwood Realty, 145
447, (2000)N.H. omitted).448-49 (quotation and citation Because the Due
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upon legallybased insufficientconvictionspreventsProcess Clause
isevidence, Tibbs, 45,at the of whether a JNOVquestion457 U.S.

O’Neill,a of 134is law.questionbecause of insufficient evidencerequired
Therefore, decidingthe trial has little discretion whenat courtN.H. 184.

JNOV, O’Neill, 185, and, on134 N.H. ata motion forgrantwhether to
“anydetermine whetherreview the record toobjectivelyweappeal,

the elements of the crimetrier of fact could have found essentialrational
307, 319 (1979);Virginia,v. 443 U.S.beyond a reasonable doubt.” Jackson

Kierstead, the verdictjury’s496. will reinstate“[W]esee 118 N.H. at
doubt,aguilt beyondno of fact could find reasonableunless rational trier

therefrom in theall and all reasonable inferencesthe evidenceconsidering
(citationsO’Neill,the State.” 134 N.H. at 185light most favorable to

omitted). athe insufficient to defendant’ssupportWhere evidence is
conviction, Clauses of the State and FederalJeopardythe Double

666,trial, v. 151 N.H. 673Sweeney,Constitution a new Stateprohibit
because, insufficient, the(2005);Tibbs, 41, “if the evidence was457 U.S. at

itsjurythe cause to the fortrial should not have submitted[court]
submission,consideration, and, on the should haveimproper juryeven an

(1998).§21 2d 414acquitted,” Am.JUR. Criminal Law

standard, doessufficiencyIn the facts to the review“[o]urapplying
an instructionsolely jury givennot an into the wasinquiryinvolve whether

doubt,’ and then a search forfound a reasonableguilt ‘beyondthat must be
(citation omitted). Rather,O’Neill, atof 134 N.H. 185any guilt.”evidence

of the evidencesearch for sufficient evidence involves an evaluation“[t]he
abeyondfoundjury guiltto whether a ‘reasonable’ could havedetermine

to“Where, here, testimony‘the sufficesId. as victim’sreasonable doubt.”
case, needed.’” Statecorroboratingno evidence isprimaestablish a facie

(1997) O’Neill, 185);357, N.H. AtGraham, 142 360 134(quotingv. N.H.
Further,§ case does2d 1480. thissupra “[b]ecausesee also 29A Am. JUR.

evidence, the evidence need not excluderely solelynot circumstantialupon
the ofThe defendant bears burdenexcept guilt.all rational conclusions

to Id.guilt.”was insufficientdemonstrating provethat the evidence
omitted).(quotation and citations

ofHere, eyewitness testimony primaestablished a caseJames’ facie
once,notJames encountered the defendantrobbery against the defendant.

occasions, heseparatetwice on the of the incident. On twonightbut
as him. Whenperson presentedidentified the defendant the who robbed

immediately recognizedJamesarray,with a sixteen-person photographic
robber, his“100 sure” ofpercentthe defendant as the and was

trial, theidentified the asDuring againidentification. James defendant
circumstances, the juryIn thesepercent” certainty.with “100robber
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reasonably could have credited James’ and found that theidentifications
the Any discrepanciesdefendant committed crime. between James’

ofdescription the defendant to Officer Tuttle and his later identifications
ofpresented questions credibility weight givenand the to be to James’

and for totestimony jurywere issues the resolve. See 145Slattery, N.H. at
448-49; §supra Contrary29A Am.Jur. 2d 1480. to ruling,the trial court’s
a rational havejuror beyondcould found a reasonable doubt that the

James, and, therefore,defendant robbed the identification evidence was
sufficient to thesupport guilty verdict.

a beAlthough may by evidence,verdict asupported sufficient trial
may“court nevertheless conclude that the isjudgment against the weight

(citationthe omitted);of evidence.” Thompkins, 678 N.E.2d at 546 see also
Walker, (8th 2005).842,United States v. 393 weightF.3d 847 Cir. “The of

the evidence ... is a somewhat more subjective thanconcept that of
sufficiency. The weight given anyto depends upon particularevidence the
circumstances and is notgenerally relevant to the question sufficiency.”of

supra §29A Am. Jur. 2d 1430. “The weight weightof the evidence itsis in
value,probative not the quantity or amount of evidence. It is not

mathematics,bydetermined dependsbut on its effect in inducing belief.”
Id; 1303(a).§see 32A C.J.S. issupra basicallyIt “a determination of the
trier of greaterfact that a amount of credible evidence supports one side of
an issue Thus,or cause than the other.” 29A Am. supra §Jur. 2d 1430. in
contrast to sufficiency where we determine whether jurora rational could

269,have found v.guilt, (2007),State 156 281Pepin, N.H. a verdict
conclusively the ofagainst weight the is noevidence “one juryreasonable

return,” 96, (2000)could Joy, added).Mullin v. 145N.H. 96 (emphasis This
isdistinction important sufficiencybecause is a question of “whether the

state has met its burden of production trial,”at while is aweight question
of “whether the state has appropriately persuasion.”carried its burden of

(Cook, J.,678 atThompkins, N.E.2d 549 concurring).

A trial grantcourt’s of a new trial on the ground that the guilty
againstverdict is the weight evidence,of the “unlike a reversal based on

evidence,insufficient does not mean that acquittal onlywas the proper
Instead,verdict. the court sits a[trial] as ‘thirteenth juror’ disagreesand

with the jury’s Tibbs,resolution of the conflicting testimony.” 457 U.S. at
42. The trial ofcourt’s “difference opinion no more signifies acquittal than

disagreementdoes a among jurors Thus,the themselves.” Id. a motion
addressed to ofweightthe the evidence primarily presents questiona of

court,fact for the trial and the trial court has much more discretion when
considering Kierstead,such a 496;motion. 118 Walker,N.H. at see also
393 F.3d at 847-48.
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one before theHowever, must be an unreasonablejury“the verdict
& K-Mart 129 N.H.Corp.,aside.” Panas v. Harakisset itmay[trial court]

omitted).(1987) (citation Thus, the trial court should exercise its591, 603
“onlya ingrantinvoke its to new trialpowerwith caution anddiscretion

heavily theagainstpreponderatescases in which the evidenceexceptional
may have resulted.” 3miscarriage justicea ofverdict” and “where

LaFave, 24(d),WRIGHT, 553; §5 at 547. The trialsupra§ seesupra also
jury clearlyunless the failed tojury’s findingsdisturb thecourt should not

2d, §weight. 29A Am.JUR. 1431.suprathe itsgive properevidence

aruling uponhas discretion whengreaterBecause the trial court
evidence,the of the ouragainst weightthe verdict asmotion to set aside

Kierstead, 496;118 N.H. atof of such a decision is narrower.reviewscope
Walker,184;O’Neill, at 393 F.3d at 847-48. We willsee 134 N.H.also

orit was made without evidenceuphold the trial court’s decision unless
Kierstead, 118 atan exercise of discretion. N.H.constituted unsustainable

496-97; of laid out inO’Neill, (holding134 at 184 that standard reviewN.H.
cases).criminal We “defer to the betterfor cases toappliesKierstead civil

Wright,to the 11appraisethe trial situation.”opportunity judge ha[d]
trial,all, the thejudge§ After the trial “conducts observes2819.supra

topositionand is in a better than we are evaluatejury,witnesses and the
fromtrial, gleanedof much of which cannot bethe whole aatmosphere

that is reducible to a cold record.”theportion proceedingsthat of
we,Kierstead, judges,as trial wouldsitting118 N.H. at 497. “Whether

or result is immaterial. In the doubtfulreached the same a differenthave
trial Id.judgment.”[thewe should defer tocase[s]... court’s]

court, however, depends uponof deference to the trialdegreeThe
a motion to set aside the verdictgrantedthe trial court or deniedwhether

grantsa trial court such aweightas the of the evidence. Whenagainst
motion, primethe court of the function of theusurpation by“there is [a]

79,Inc.,SchenleyLind v. Industries 278 F.2d 90as the trier of facts.”jury
(11th(3d Pedrick,1960); 1264, 1267States 181 F.3dCir. see also United v.

(1stService, 881,Inc., F.2d Cir.1999); Sea-Land 586 887Cir. Borras v.
1978); WRIGHT, Therefore, a court’s decision is§11 2819.supra “[w]here

to a motion forgrantthe evidence ... the decisionweightbased on the of
the ascrutinized than denial of such motion.closelynew trial will be more

properof review is to ensure that deferencestringentThis more standard
Pedrick, 181 F.3d at 1267is a factual determinations.”given jury’sto

omitted); Co.,Keystonev. Shippingand citation see also Kearns(quotation
(1st 1988);177, Washingtonv. TerminalTaylorF.2d 178-79 Cir.863 cf.
(D.C. 1968).145, When we reverse the trial court’sCo., 409 F.2d 148 Cir.

trial, by jury,not the facts found the butof a new we do reexaminegrant
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rather, findingsreinstate the as ofjury’s against contrary findingsthe the
WRIGHT, supra context,§trial court. 11 In protects2819. this our “action

the role of the rather thanjury,... running contrary to it.” Id. Notably,
reversal based on the of ...weight“[a] the evidence can occur afteronly

presentedthe State both has sufficient supportevidence to conviction and
Thus,has persuaded Tibbs,the to convict.”jury 457 U.S. at 42-43. the

Double Clause does notJeopardy preclude retrial of a defendant if the
reversal is based aupon finding againstthat the convictionwas the weight
of the evidence. Id. at 47.

After the in inreviewing conjunctionevidence the record with the trial
decision,court’s we conclude unsustainablythat the trial court exercised

its discretion to the extent it jury’s againstfound that the verdict was the
ofweight the evidence. The record does not establish an objective basis

sufficient to thesustain trial court’s conclusion that James’ description of
the perpetrator “simplyto Officer Tuttle too greatlyvarie[d] [thefrom

actual physical attributes” such that the actual perpetratordefendant’s
Lambert,andwas Daniels not the defendant. See 147 N.H. at 296. In

conclusion,reaching this the trial uponcourt relied two apparent
discrepancies between James’ initial description to Officer Tuttle and his
later ofidentification the defendant perpetrator:as the height and facial
hair. In finding that the verdict was to thecontrary evidence as a result of

differences, however,these the trial court gave weightundue to them. Cf.
577, (8th 2002).v. Campos,United States 306 F.3d 580 Cir.

While James estimated the perpetrator’s height as being considerably
less than the defendant’s height Tuttle,actual when toreporting Officer
James also significantly underestimated the heightdefendant’s during

Thus,trial. gavethe trial court undue toweight the differences between
James’ ofdescription the perpetrator’s height to Officer Tuttle and the
defendant’s height.actual The gavetrial court also undue toweight James’
inability to recall that perpetratorthe had facial hair when spokehe with
Officer Tuttle. While the defendant hetestified that had worn the goatee
for straighteight years, no evidence hiscorroborated claim that he had in
fact been wearing goateethe since he was thirteen ofyears age. Indeed,
the trial court’s explicit finding that another witness corroborated the
defendant’s testimony “that he had goateeworn a for many years” was
clearly erroneous. Our review of the record reveals no such testimony.
Moreover, in weighing these purported discrepancies, the trial court did
not accord sufficient weight to the fact that James twice identified the
defendant as the perpetrator with “100 percent” certainty. theFinally,

that,trial court failed to consider although his ofapparent theory the case
occurred,was that no robbery had the presenteddefendant no evidence

thatsuggesting James ahad motive to robbery.fabricate the



468

defendant, weof theidentificationspositiveJames’ twoGiven
uponto thegave weight discrepanciesunduethe trial courtconclude that

its inrelied, it exercised discretionunsustainablythatit andwhich
cases where theexceptionalone of thosetrial. This is nota newgranting

aRather, this classicweight. wasproperthe evidence itsgivefailed tojury
conflictingtheandcase, properly weighedthe examinedjuryin whichjury

Seerobbery.committed thethe defendantto conclude thatevidence
2007).(Miss.981, weAccordingly,987State, So. 2dv. 957Taggart

sentencing.remand forverdict andjury’sreinstate the

and remanded.Reversed

Galway JJ.,Hicks,Dalianis, and concurred.Broderick, C.J., and
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