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reached, consider the defendant’swe need notGiven the result
Horan,v.crime. State 115the failed to state acomplaintthatargument

56, 59 (1975).(1975);35, 36 v. 115 N.H.Laponsee,StateN.H.

Reversed and remanded.

DugganDalianis, Galway, JJ., concurred.Broderick, C.J., andand
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Kelly Cahill,A. Ayotte, attorney general S. senior(Jeffrey assistant
attorney general, on orally),the brief and for the State.

Lothstein, appellate defender, Concord,Theodore assistant of on the
brief and fororally, the defendant.

Galway, defendant,The Brown,J. Sean appeals his conviction on four
of of drug (2004)counts sale a narcotic in violation of RSA 318-B:2

following J.).a trialjury Superiorin (Groff,Court We reverse and remand.
21,The supports following. 2005,record the On January Officer Kevin

Collins, working for the Narcotics Intelligence Division of the Nashua
Department, arrangedPolice to have a person cooperating with the police

purchase fromdrugs the defendant in a hand-to-hand sale. Collins
arranged for ofobservation similar controlled atbuys different locations

thebetween thecooperating person 24,and defendant on January January
28, Februaryand 9.

23, 2005,On February Molinari,Detective anJoseph undercover police
Division,officer for the Narcotics Intelligence solicited a personsecond to

purchase heroin for him from the defendant. personThat met with the
defendant at requestMolinari’s on 7.again March

The defendant was by grandindicted a onjury four counts of sale aof
drugnarcotic under RSA 318-B:2 and two counts of to commitconspiracy

(2007).sale of narcotic drug under RSA 629:3 Over the defendant’s
objections, all werecharges for Aconsolidated trial. jury found the
defendant ofguilty the four sale thecharges; chargesconspiracy were
dismissed at the end of the trial.
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in joiningcourt erred theargues that the trialOn the defendantappeal,
the trial court’s decision not toupholdhim. We willagainstleveledcharges

anwe conclude that the decision constitutesthe unlesschargessever
Ramos, 118,149 N.H. 120discretion. State v.exercise ofunsustainable

unsustainable,is the(2003). that the trial court’s decisionTo show
ruling clearlythe was untenable ormust demonstrate thatdefendant

of his case. Id.the prejudiceunreasonable to

charges.to sever unrelatedrighthas an absoluteThe defendant
(2004).465, 466 Unrelated offenses are those151 N.H.McIntyre,State v.

Ramos, N.H. at 128. Related offenses are thosenot 149that are related.
aconduct, episode,a criminal orsinglethe sameuponthat are based

is the trial court’s consolidationappealThe issue onplan. onlycommon Id.
plan.of a commonuponthe based the existencechargesof

is the existenceplancharacteristic of a commondistinguishingThe
chargedmind the crimes asin the defendant’s that includesplanof a true

sequence151 at That aMcIntyre,the execution. N.H. 467.stages plan’sin
in not theretrospect enough;examined isdesignof acts resembles a when

follows, that chargedwith what such theconduct must be intertwinedprior
mutually dependent.acts are Id.

the trial court’sfollowing supportcontends that the factsThe State
the followed aplan:defendant had a common defendantfinding that the

in thebuyers alwaysheroin that contactedsellingstrict routine for
atalways exchangesthe conductedby telephone,defendant defendant

other, alwaysto each and the defendantthat were closelocations
placethe all took under similarcash. The fact that salesrequested

sufficient; theyintertwined such that arenot acts must becircumstances is
apartin to of common Id.dependent plan.order be consideredmutually

Schonarth,case is to State v. 152The contends that this similarState
(2005). case, chargedSchonarth was with numerous560 In thatN.H.

victim,stealing elderlyfor from anby repeatedlycounts of theft deception
Schonarth, First, financingN.H. at 562. Schonarth receivedEmerson. 152

to sell and thentryingthat Emerson waspropertyfrom Emerson for
informed a Id. at 561.falsely mortgage.Emerson that he had obtained

close, thatnot Schonarth told EmersonWhen this loan didalleged
Providiancompanythe and thatpurchased mortgageProvidian Bank had

Id.mortgage.with a Schonarthnow Schonarthprovidewould
periodically satisfyfor funds tosubsequently asked Emerson

on theimposedthat Providian hadallegedSchonarthrequirements
for a atapplied mortgagethe that Schonarth neverdespite factmortgage,

for variouspayEmerson funds to forall. Id. Schonarth then asked
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expenses, ability acquireall of which in some related to toway Schonarth’s
mortgage.a Id.

that,We ruled the defendant’s actionsobjectively,“[v]iewed
designdemonstrated a that included acts as of itsprior charged partthe

consummation.” Id. at 562. We noted that inengagedSchonarth
“increasingly schemes connected to desiregrandiose alleged repayto[his]
his todebt the victim.” Id. We are not that apersuaded prior designsuch
with mutually acts in thedependent exists instant case.

The in developeddefendant Schonarth an elaborate to defraud aplan
single elderly money singlevictim of a ofupon premise financingbased for
property. victim,Each time Schonarth toattempted defraud his his
success was ondependent previoushis schemes such the werethat acts so

be mutuallyintertwined as to dependent. takingSchonarth was not merely
advantage arose;of asopportunities they he exhibited andforethought
premeditation scheming. case,in his The defendant in this unlike
Schonarth, not targeting anywas one The didindividual. defendant not

sale;formulate a thatplan dependentwas the of eachupon success he
tookmerely advantage opportunities fact,of as arose. In ofthey each the

others,sales could have taken place independently of all the demonstrating
that the sales were not mutually dependent.so intertwined as to be

(StateWe find this case tosimilar Petition State N.H. v. Sanof of
Giovanni), (2007).154 N.H. 671 The defendants in chargedthat case were
with multiple bycounts of theft deception involving several victims. San
Giovanni, 154N.H. at 673. The Residence,defendants St. Jude’soperated

theywhich marketed as a drug and alcohol treatment center. atId. 672.
Some patients gavewho themoney to defendants for services from St.

allegedJude’s that the defendants had obtained their money by creating
impressionsfalse about St. atJude’s services. Id. 673. The State sought to

join fifteen of these complaints by victims,made fifteen different alleging a
plancommon theby defendants. Id. The trial court found that the

defendants’ actions were not ofpart a common plan because “[t]he
defendants could have committed their alleged victim,conduct as to one

another,but tonot and still succeeded as to the Id.first.” at 674. We
upheld decision,the trial “[h]ere,court’s noting that we have discrete
offenses againstcommitted multiple victims.” Id. at 676.

The acts of the defendants in San Giovanni were not mutually
dependent because each theft was a discrete event with a different victim.

Schonarth,Unlike the success of each theft had no bearing theupon
success of any other theft. inSimilarly, case,the instant each of the sales

bycommitted the defendant was a discrete event and involved different
Thepeople. success of any individual sale did depend uponnot the success

of any other sale. Since actsthe were not so intertwined as to be mutually
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of the offenses wasplan joindercommon andthere can be nodependent,
error.

was thecharges improper,if of thejoinderThe that evenarguesState
only if it isIt that error is harmlesserror harmless. is well settledwas

doubt, the not affecteddetermined, a that verdict wasreasonablebeyond
(2006).Abram, 619, The the153N.H. 628 State bearsv.by the error. State

thatarguesharmless. Id. The Statethat an error wasprovingburden of
hypothetical,have been admissible inat trial wouldpresentedthe evidence
404(b) and,ofRule EvidenceHampshiretrials under Newseparate

charges harmless.therefore, joiningin these wasany error

crimes,404(b), of or acts iswrongsRule evidence otherUnder
(1) for than to show thepurposeit is relevant a otherinadmissible unless:

(2) there is clear that theproofcharacter or disposition;defendant’s bad
(3)acts; theprejudiceor and tocommitted the other crimesdefendant

thethe value ofsubstantially outweigh probativedefendant does not
193, (2004). The bears the151 N.H. 196 StateSmalley,evidence. State v.

the acts. Inadmissibility priorthe of bad Id.demonstratingburden of
requiredfirst the State toprong,meet burden under the isorder to its

is offered and ... articulatethe for which the evidencespecify “purpose
evidence will tend toreasoningof which the offeredprecise bythe chain

inactually dispute, relying uponan withoutdisproveor issueprove
character, or Id.propensity.”of predisposition,forbidden inferences

omitted). the evidence of the otherThe State contends that(quotation
the and intentshowing knowledgerelevant for ofpurposecrimes would be

as well as identity.

drugthe of the other salesthe State that evidencearguesWhile
intent,knowledge and as well ascould used to the defendant’sprovebe

reasoning”has to “the chain ofprecisethe State failed articulateidentity,
concludes, anyit The State withoutwhich bases this conclusion.upon

record, for non-­the that the evidence could be used thisexplanation from
notthat the to the defendant wouldprejudiceandpropensity purpose

thevalue of evidence. We concludesubstantially outweigh probativethe
to how is relevantthat the State has not met its burden show this evidence

forbiddenidentity, relying uponintent or withoutknowledge,to show
v.of or See United States Garcia-­predisposition propensity.inferences

(1st 1989),Rosa, 209, sub.part221 Cir. vacated injudgment876 F.2d
(1990).States, 954nom. Rivera-Feliciano v. United 498 U.S.by

aevidence be used for non-­Without that the couldproving
the could bethe has failed to show that evidencepropensity purpose, State

404(b). has failed toin under Rule Since the Stateseparateadmitted trials
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404(b)show that the evidence could be admitted Ruleunder at separate
trials, beyondthe State failed provehas to a reasonable doubt that the
verdict was not byaffected the trial court’s error.

remanded,.andReversed

DugganBroderick, C.J., Dalianis, JJ.,Hicks,and and concurred.
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