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time, date isdisplaying temperature rudimentary,and short and the City
could have areasonably found that such is lessmessage distracting and
thus poses less of a traffic hazard messages. Fayetteville,than other See
442 F.3d At 1097. Such by Citydetermination the is not “manifestly

Metromedia,unreasonable and not beshould set aside.” CityInc. v. Sanof
(1981).490,Diego, 453 U.S. 509
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Hicks, defendant,J. The Edgewood Heights Condominium Owners’
Association, appeals J.)an order of Superiorthe (McGuire,Court granting
summary judgment in offavor the G.plaintiff, Bukk Carleton. We reverse
and remand.

The trial court found the following: Edgewood Heights Condominium
Owners’ Association was formed in December 1986 and consists of 120

inunits three styles:different “garden” or apartment style, townhouse
style and single-family style.home The plaintiff owns fourteen of the
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spaces”in the “attic2003,In mold was discoveredunits. Junegarden-style
thatdefendant decided thetownhouse units. Theabove numerous

unit wouldbeyond what individual ownersnecessary wererepairs
space qualifiedfor that the under thebe andnormally responsible

defendantas “limited common area.” Thedeclarationcondominium
alevying specialfor the ofmeeting purposea properly-noticedconvened

to the remediation. Thepayon unit in the association foreveryassessment
broughton his andspecialto the assessment unitsplaintiff payrefused

the under thechallenging authoritycourt defendant’ssuit in district
The defendantlevy specialdeclaration to the assessment.condominium

sought declaratorythe and also ato collect assessmentcounterclaimed
had theproperly interpretedits board of directorsthatjudgment

the entirebyit that costs should be bornedeclaration when decided
of units. The casejustnot the individual owners affectedassociation and

voluntarythe aplaintiff grantedto court where wassuperiorwas removed
agreedto his claims and therespect partieswith withprejudicenon-suit

summarywould be decided on motions forthat the defendant’s claims
judgment.

that the attic above aplaintiff spacethesummary judgment, arguedOn
unit, torepairthe the costs ofpart makingtownhouse unit is of individual

defendant, on theof the unit owners. Theresponsibilitythat thespace
hand, are limited areasthat such attic commonspacesother maintained

defendant, subject toowners, properlythe wereincludingand that all unit
trialmold in such The courtspaces.the remediation ofassessment for

common areas and thereforespacesthat the attic were not limitedfound
forassessing plaintiff]acted inillegally [theruled “that the Board

appealmold therein. This followed.remediation” of
the trial court issummary judgment,a motion foracting uponIn

in thepleadings, discovery lightto and affidavitsrequired construe the
to determine whether thenon-moving partyto themost favorable

anyof material factdisputethe a overhas established absenceproponent
Manchester,a of Cityand as matter law. Porter v.right judgmentthe to of

(2007).149, An of is if it affects the155 153 issue fact materialN.H.
reviewing judgment,In the ofgrant summaryof the Id.litigation.outcome

evidence, and all inferences properlywe the affidavits and otherconsider
them, to the Id.light non-moving party.from in the most favorabledrawn

contract, of aany interpretation“As the with theis case
law, which de novo.”is a of we reviewquestioncondominium’sdeclaration

(2004).571, 575Ventullo, 151Inn v. N.H.Nordic Condo. Owners’Assoc.

the languageweagreement, givea writteninterpretingWhen
theconsideringby parties meaning,the its reasonableused
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the agreementcircumstances and context in which the was
anegotiated, readingand the document as whole. Absent

however, the willambiguity, parties’ intent be determined from
plainthe the in themeaning languageof used contract.

Assoc., 194,Ryan Realty VillagesJames v. at Chester Condo. 153 N.H.
omitted).(2006)(quotation197

The defendant contends that the attic is common area because itspace
unit,anperimeterlies outside the of individual as defined in the

declaration of condominium. both of the andUnder the terms declaration
Act,the HampshireNew Condominium limited common area is a ofsubset

Declaration, 1-107; 356-B:3, (1995).the common area. Article RSA XX The
declaration defines common area to all that of theportion“mean[]
Condominium, other Declaration, Thus,than the Units.” ifArticle 1-107.

unit,the arespacesattic not of a arepart they common area.
ofArticle 2-301 the declaration defines the horizontal boundaries of the
astownhouse units follows:

(a) The unfinished or undecorated interior surfaces of the lower
most basement floor.

(b) The unfinished or undecorated interior surfaces of upperthe
ceiling.most

Article 2-301 providesfurther that doors“[a]ll and windows theserving
Unit, lath,Townhouse wallboard, tiles,and all plaster, paneling, wallpaper,

paint, finished flooring anyand other materials constituting part theof
finished surfaces in the Townhouse Unit thepartare of Townhouse Unit.”
The arguesdefendant that “the specificDeclaration makes reference to
the finished ceiling of the townhouse unit as thedelimiting individually

unit, theowned with thespace above finished ceiling constituting ‘common
or,area’ instance,more inparticularly this ‘limited common area.’”

toAccording court,an affidavit tosubmitted the trial the spaceattic does
Rather,not have a ceiling. upper“[t]he surface of the attic space is the

Therefore,underside of the roof itself.” the defendant “theargues, upper
most finished ofceiling the individually owned townhouse unit would have
been below the lower portionmost of the unfinished attic space.”

The trial rejectedcourt this same argument, stating that the defendant
“apparently concludes that a ‘ceiling’must be finished which contradicts
the definition contained in the ofDeclaration an ‘unfinished ... interior of
the most Weupper ceiling.’” disagree with the trial court’s thereading of
declaration. The isissue not whether a must orceiling be finished
unfinished, but whether the havespaces ceilinga at all.attic The most
relevant dictionary definition of “the“ceiling” is overhead oflininginside
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room; of THIRD NEWa the underside the floor above.” WEBSTER’S
Dictionary 2002) (emphasis358 (unabridged ed.International

added). ofsurface thedescription upper“[t]heWe read the affidavit’s of
the itself” to mean that the“the underside of roofspace” beingattic as

framingof the thatspaces exposedof the attic consistsoverhead surface
rafters, Thus,roof, beams,such etc.the ascomprisessupports and/or

(suchor material aslining”is of finished unfinishedthere no “inside
theAccordingly, ceilinga the belowcomprise ceiling.that woulddrywall)

boundary,the of anuppermost ceiling, uppermust be the andspaceattic
owned townhouse unit.individually

thethe conclusion that atticprovisions supportOther declaration
than of the individual units.partare limited common area ratherspaces

2-502through provide:Articles 2-500

toArea. There is appurtenantLimited CommonDescription of
toCommon Areas which are limitedsome of the Units Limited
toof the Unit or Unitsthe exclusive use of the Owner or Owners

arethey appurtenant:which

foundations, andgirders, supports,The column beams and roof
Units____thecontainingof said Townhousebuildings

added.) beams, toAs the and roof are defined besupports(Emphasis
area, they cannot also be of a unit and thereforepartlimited common

“ceiling” Accordingly, reject plaintiff’sa in a unit. we thecannot constitute
Wequalifiesof the roof as a alsoceiling.”that “the undersideargument

ruling to the same effect erroneous.that the trial court’s wasconclude
and, anquestion, presumingThe defendant asks us to answer a second

the to enterto remand and instruct trial courtresponse,affirmative
itSpecifically,in its favor. once has been determinedsummary judgment

area,is common the nextthe in a townhouse unit limitedspacethat attic
mold therein the ofresponsibilityis whether the remediation of isquestion

or thethe unit to which the is of all unitspace appurtenantthe owner of
acollectively. The defendant asserts that declaration draws“[t]heowners

commonmaintenance and of limitedordinary upkeepdistinction between
the of thespace imposesarea versus the of that same and burdenrepair

owner, whilethe the latter remains theadjacent unituponformer
Thus, questionas a whole.” the pertinentof the Associationresponsibility

or repair.”constituted maintenance aremediation]is “whether mold[the
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the notspacesBecause trial court found that the attic were limited
area, this We itquestion.common it never reached decline to address

an bywithout benefit of initial determination the trial court.

Reversed and remanded.

Broderick, C.J., Dalianis, J., concurred; Galway, J.,and whomwith
J.,DUGGAN, joined, dissented.

Galway, dissenting.J. Because I disagree majority’swith the
interpretation of the term I“ceiling,” dissent.respectfully

contract,“As the withis case the aany interpretation of condominium’s
law,is ofdeclaration a whichquestion we review de novo.” Nordic Inn

Ventullo, (2004).571,Condo. Owner's Assoc. v. 151N.H. 575

When writteninterpreting agreement, givea we the language
by partiesused the its meaning, consideringreasonable the

circumstances and the context in the agreementwhich was
negotiated, readingand the document as a whole. Absent

however, theambiguity, parties’ intent bewill determined from
the plain meaning of the inlanguage used the contract.

Ryan Realty Villages Assoc., 194,James v. at Chester Condo. 153 N.H.
(2006) omitted).(quotation197

The majority concludes that the uppermost surface of the attic space
cannot constitute a forceiling purposes of establishing a townhouse unit’s
boundary because there no lining.”is “inside I Indisagree. order to reach

conclusion,this majoritythe the uppermostdiscounts attic’s existing
surface, roof,interior the underside of the requiresand the of someuse

material,other drywall,such as to line the Ispace. do not believe such
additional material is tonecessary constitute a withceiling. Along the
“interior lining” definition byused the majority, WEBSTER’S defines

roof____[and]“ceiling” liningas “woodwork the an uppermost surface of a
cavity or chamber.” WEBSTER’S THIRD New INTERNATIONAL

2002).DICTIONARY (unabridged358 ed. These notdefinitions do define
ceiling solely in of,terms of what the surface is comprised as the majority
does, but considers its position as the uppermost surface of a particular
area. My isinterpretation also supported by the condominium
declaration’s definition of a boundary,unit’s which specifically allows an
unfinished surface to in Therefore,serve this capacity. I believe that the

ofunderside the roof directly above spacethe attic would constitute a
“ceiling.”

Article 2-301 of the condominium declaration establishes the “horizontal
ofboundary” each townhouse unit. The record here does not demonstrate
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horizontal, thatin is in fact such thespace questionwhether the attic
However,boundary.as unit’s horizontal thiswould serve theceilingattic’s

of ceiling.the majority’s interpretationis irrelevant underdetermination
surface coulduppermostthe attic’smajority’s interpretation,theApplying

it in becauseposition,if a horizontalceiling,constitute a even wasnever
the roof.material the interior ofbeyonddoes not include somethe surface

incorrect, on theas it focusesimproperlyI an outcome isbelieve such
of the interior surface. Formaterial, position, uppermostthan therather

reason, dissent.respectfullythis I

DUGGAN,J., in the dissent.joins
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