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owner,park conditions,under certain to anrelocate abandoned unit
VII,without RSAcomplying 205-A:4-a,with 80:2-a. Under RSA a park

owner has awho obtained writ of apossession against grantedtenant is a
lien on unit forthe the amount of rent and other fromcharges due the

205-A:4-a,tenant and for moving storagereasonable and RSAcosts. VII
permits park owner to sell tothe the unit recover the itsamount of claim
subject to the tenant’s homestead rights, rightsunless those have been

because, instance,deemed waived for the tenant has abandoned the
premises. 205-A:4-a, VII,Under RSA board of selectmen or“[t]he

mayassessors ... issue a the housingstatement that manufactured may be
relocated without the ofpayment the taxes thereon providedassessed as in
RSA in80:2-a the event the proceeds from the aresale insufficient to pay
the full amount of the property tax outstanding.”

Indeed, concede,the petitioners VII,205-A:4-a,without RSAciting that
this is the process they brief,follow. As they note in their awhen tenant

unit,has a “the petitionersabandoned file a Landlord-Tenant eviction
action Court,in Concord rent,District based on nonpayment of and obtain
a Writ of Possession.” Having writ,obtained a the petitioners may,
thereafter, avail themselves of the remedy 205-A:4,set forth in RSA VII.

reasons,For all the therefore,of above we thathold the trial court did
not err itwhen denied petitionersthe the declaratory theyrelief sought
with torespect RSA 80:2-a.

Affirmed.
DugganBroderick, C.J., Hicks,and JJ.,and concurred.
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Gallo, P.A.,McNeill, Dover H. Roberts on the{Stephenand ofTaylor
plaintiff.for theorally),brief and

solicitor, Concord, forby orally,of brief andCavanaugh, cityF.Paul
the defendant.

defendant, aBRODERICK, City (City), appealsThe of ConcordC.J.
J.){McGuire, theportion City’sthe that a ofby Superior Courtruling

signs ischangeable copyelectronicregulatingordinancezoning
unconstitutional. We reverse.

(Carlson’s), anChrysler operatesowns andplaintiff,The Carlson’s
2005,In submitted anin Concord. Carlson’sdealershipautomobile

sign on itsCity changeable copyto to erect an electronicapplication the
existing changeable sign. proposed signto an manual Thereplaceproperty

advertising Carlson’s vehicleelectronically messagesdisplaywould
denied the basedinventory. City’s applicationThe code administrator

“[s]igns which move orupon sign prohibitsa section of the ordinance that
solelythose which indicateexcept partsan illusion of movementcreate

CONCORD, N.H., 28-time, ORDINANCE art.date, or ZONINGtemperature.”
(2001). Zoning Adjustmentto the Board ofappealed6-7 Carlson’s Concord
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(ZBA), which, upheldafter a the decision of the codepublic hearing,
court,toappealedadministrator. Carlson’s the ZBA’s decision the superior

the City’swhich held that ordinance violated the First Amendment to the
United as uponStates Constitution an unlawful commercialinfringement
speech.

(1)The that trial inCity appeals, arguing findingthe court erred: that
the zoning ordinance constituted an unconstitutional infringement upon

(2)commercial speech; by applying wrongthe standard of review when it
found no evidence willregulating promote publicthat electronic signs

(3)aesthetics;safety or in findingand that there are less intrusive
Citymethods the could to goals.use achieve its
zoningConcord’s ordinance regulationscontains detailed governing

signs. signThe of thepurposes regulations are to:

(a) Encourage the effective use of as asigns means of
(b)Concord;in Citycommunication the of Maintain and enhance

the appearance and aesthetic City,environment of the
particularly Penacook,in downtown Concord and and along the

(c)highway corridors leading City;into the Retain City’sthe
ability to attract and encourage economic development and

(d)growth; (e)Improve pedestrian safety;and traffic Minimize
potential adverse effects of onsigns nearby andpublic private

(f)andproperty; Enable fair and consistent enforcement of these
sign regulations.

ZoningConcord, N.H., (2000).Ordinance art. 28-6-1 At the time of
Carlson’s for aapplication sign permit, article 28-6-7 of the ordinance

“(a)prohibited Signs which move or create an illusion of movement except
date,those parts time,which solely “(h)indicate or temperature” and

Signs appearwhich animated or projected, or which are intermittently
illuminated or of a traveling, ortracing, sequential light ortype, signs

orwhich contain are illuminated by animated or flashing light, except such
portions signof a as date,consist of ofsolely time,indicators and

28-6-7(a), (h).temperature.” Id. art.
Following decision,the trial court’s the amended itsCity zoning

prohibitordinance to all centers,electronic message including those
time,indicating date temperature.and The constitutionality of the

amended statute was inchallenged the United States District Court for
the District of New Hampshire, thewhere district court held that the
amended isstatute content-neutral time,and constitutes lawful placea and
manner uponrestriction commercial inspeech compliance with the test in

Racism,Ward v. Against (1989).Rock 781,491 U.S. 791 See Noser
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(D.N.H.1847307,Jewelers, Concord, at *3-4 JuneInc. 2007 WLCityv. of
25, 2007). not at in this appeal.The decision is issuedistrict court’s

provides:to the United States ConstitutionThe First Amendment
the of or of theabridging speech,make no freedomshall law...“Congress

CONST, I. Fourteenth Amendment makes thisamend. Thepress____” U.S.
652,States, York,New 268 U.S.to the see Gitlow v.applicablelimitation

subdivisions,(1925), Lovell v. 303 U.S.Griffin,their seepolitical666 and to
(1938).444, 450

protected the Freebyare a ofsigns expressionWhile form
Clause, subjectthat are tothey problemsdistinctiveSpeech pose

oral takespeech, signs upUnlikemunicipalities’ police powers.
motorists,views, displacedistractmayand obstructspace

land, thatpose problemsuses and otheralternative for
forlegitimately regulation.call

(1994).Gilleo, 43, media ofSigns,512 U.S. 48 “like otherv.City of Ladue
aspects.”andcommunication, combine communicative noncommunicative

(1981).490,Metromedia, “As with otherDiego,v. San 453 U.S. 502Inc.
inmedia, thelegitimate controllingthe has interestsgovernment

medium, Firstthe but the and Fourteenthaspectsnoncommunicative of
in controllinga interest the communicativeAmendments foreclose similar

(citation omitted). of theregulation“Becauseaspects.” Id.
degreeto onof a medium often someaspects impingesnoncommunicative

tonecessaryit has been for the courtsaspects,the communicative
the rightinterests with individuals’regulatorythe government’sreconcile

to Id.expression.”

solely to thespeech “expressionCommercial is defined as related
and its audience.” Central Hudson Gasspeakereconomic interests of the

(1980).Comm’n, 557, Constitution& 447 U.S. 561 TheElec. v. Public Serv.
tospeecha to commercial than otherprotection“accords lesser

563. protectionId. at “Theconstitutionally guaranteed expression.”
on nature both ofparticular expressionfor commercial turns theavailable

regulation.”the interests served itsgovernmental bythe and ofexpression
Hudson, aCourt test forSupreme adopted four-partId. In theCentral

speech.restrictions on commercialdetermining validity governmentthe of
(1) istest, advertisingcourts whether the neitherUnder this consider:

tonor and therefore entitled First Amendmentmisleadingunlawful
(2) implementordinance seeks to a substantialprotection; whether the

interest; (3) the ordinance advances thatdirectlywhethergovernmental
interest; (4) necessaryno further thanand the ordinance reacheswhether

atgoals.to stated Id. 566.accomplish its
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The trial that the bespeechcourt found commercial toproposed
displayed by misleadingCarlson’s is neither unlawful nor and therefore is

However,to protection.entitled First Amendment the court also found
foralthough City’s public safetythat the concerns and aesthetics are

thegovernmental goals”“substantial that second of thesatisfy prong
test, CityCentral Hudson the failed to meet theprovingits burden of that

ordinances itsadvance asserted interests and reach no further than
necessary Citythe presentedbecause no evidence that theregulating
content of display signs promoteelectronic will public safety.aesthetics or

aesthetics, trialRegarding the court stated that

the ZBA expressed many concerns that insignsnumerous a
tomightsmall area lead visual clutter or unsightly.otherwise be

However, onCity’sthe ban electronic notdisplay signs does take
into theaccount character of the area in which a sign proposedis
to be or the of orplaced size the sign lettering. example,its For
the Court can take thatjudicial signnotice the inproposed this
case will be among manysituated other commercial entities with
large, signslit ofadvertising their own. It is imaginedifficult to

signsthat electronic indisplay this area will have an aesthetically
negative effect.

Regarding public safety, the trial court stated that “the City contends that
the changing displays of the proposed sign might todistractingbe
motorists and tolead increased traffic accidents. While this amay have
common sense appeal, no evidence was presented supportto asuch
concern.”

We disagree with the trial analysis. Metromedia,court’s In the United
SupremeStates Court considered the validity of an ordinance in the ofcity

DiegoSan which banned offsite commercial allowingbillboards while
onsite Metromedia,commercial billboards. 453 U.S. at 495-96. It was
asserted that inthe record that case was toinadequate anyshow
connection between billboards and traffic and thesafety that hadCity
therefore failed to thatprove the ordinance directly advanced
governmental safety.interests in traffic Id. at 508. The Supreme Court
recognized that the California Supreme Court had held “as a matter of law
that an ordinance which eliminates designedbillboards to be viewed from

andstreets highways reasonably relates to highway Id. thesafety.” As
stated,Court “[n]oting that are to,billboards intended undoubtedlyand

do, divert a driver’s attention from roadway...the the California Supreme
agreedCourt manywith other legislativecourts that a judgment that

billboards are traffic hazards is not manifestly unreasonable and should
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omitted). Thecitations(quotationsbe Id. at 508-09 andnot set aside.”
accumulated,to with thedisagreeCourt “likewiseSupreme hesitate[d]

many reviewingand of theof local lawmakersjudgmentscommonsense
safety.and to trafficare real substantial hazardscourts that billboards

atare unreasonable.” Id.nothing suggest judgmentsThere to that theseis
509.

of thea advancementregardingThe Court reached similar conclusion
at 510.As the Court stated:interests.” Id.city’s “esthetic

verythat theirrecognize byIt to billboardsspeculativeis not
constructed,nature, however can belocated andwherever

harm.” San like States andDiego, manyan “estheticperceived as
presenceminimize the of suchhas chosen tomunicipalities,other

subjective,arejudgments necessarilystructures. Such esthetic
evaluation, for mustobjective and that reason bedefying

publicif are athey onlyto determinecarefully scrutinized
But is no claimpurpose.of an thereimpermissiblerationalization

motiveDiegoin has as an ulterior thethis case that San
the involved here is not sospeech, judgmentof andsuppression

inas to raise itself.suspicionsunusual

(2001)525,Id.; 555Reilly,Tobacco Co. v. 533 U.S.see also Lorillard
consensus,onmay justified solely history,be based(speech restrictions

Vincent, 466sense); v.City Taxpayersand common Councilsimple for
(1984) a789, essentiallyhave esthetic(municipalities weighty,U.S. 806-07

expression).and formats forunpleasantinterest in intrusiveproscribing
function, and the wisdom of thelegislative judgingis“[Z]oning a

Plaistow,of v. TownTayloris not the function this court.”legislation of
(2005).142, enabling grants“The State actzoning152 N.H. 145

health,passto ordinances for theauthority zoningbroadmunicipalities
community.” enacting“In asafety, morals welfare of the Id.generaland

knowledgethe town selectmenzoning maya town consider ofregulation,
factors traffic conditionsconcerningand members such asplanning board

their with the arearesulting familiarityand uses fromsurrounding
“Furthermore, itsmunicipality may zoning powerId. a exerciseinvolved.”

the orsolely preservationadvance aesthetic values becauseto
promote the welfare.”may generalenhancement of the visual environment

Id.

the regulationdetailed thatCity provide proofThe “need not
aesthetics,”of Center Bio-­safetyinterests andadvances its purported for
910, (9th 2006),F.3d 922 Cir. andCounty 455City of Hono.,Ethical v. and

its for that ofsubstituting judgmentwe that the trial court erred inhold
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animated,the flashing containingthatCity prohibiting signs commercial
advertising will “enhance and theappearancethe aesthetic environment of

traffic aCity” “improve safety.” “manifestlyand Such determination is not
Metromedia,unreasonable and should not set aside.” 453 U.S. atbe 509.

test,Finally, with the fourth of therespect prongto Central Hudson
other,the trial court that City narrowlyfound “the has available more

interests,tailored means meet objectives. protectto its desired To its the
number,City theregulate proximity placementcould or of electronic

display signs or all types signs, includingit could ban of electronic those
time, temperature.” disagreedate and Wedisplaying bythat the City,
allprohibiting electronic signs displaying speech,commercial has drawn

an necessaryordinance broader than to meet and advance its substantial
of safety wayinterests traffic and aesthetics. The most effective to
the byeliminate problems signs containingraised electronic commercial

advertising Metromedia,is to Seeprohibit them. 453 U.S. at 508. The City
to other advertisingcontinues allow means of commercial of non-­a

electronic nature.
We do not consider whether challengedthe ordinance unfairly

distinguishes among typesvarious of non-commercial speech as Carlson
has not advanced that argument.

Reversed.

IIlCKS, JJ., concurred; J.,DUGGAN,DALIANIS and concurred specially.

DUGGAN, J., concurring agreeI thespecially. with court’s butopinion
■write makeseparately to two points.

First, whether the test articulated in Central Hudson Gas v. Public
York, (1980),Service Commission New 447 U.S. 557 which applies whenof

regulatesan ordinance only speech,commercial toapplies this ordinance is
Thedebatable. ordinance does not onlyrestrict speech,commercial and

instead toapplies equally “[s]ignsall orwhich move create an ofillusion
movement thoseexcept parts date,which solely time,indicate or

CONCORD,temperature.” (2001).N.H. ZONING ORDINANCE art. 28-6-7 As
such, both commercial and signs prohibitednon-commercial are under the

See Ark.,ordinance. La Tour v. City Fayetteville, 1094, 1096-97442 F.3dof
(8th 2006) signCir. (treating regulation with exception permitting
messages timedisplaying temperature as applicable to bothand/or
commercial and non-commercial speech).

ordinance,For typethis of which does not on its face distinguish
between commercial and speech,non-commercial a significant ofnumber
courts have found that the Central Hudson test does not Seeapply.
Solantic, LLC City Beach,v. Neptune 1250, (11th410 F.3d 1268-69n.5of
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2005) (where includingcode allcity regulated signs, appellant’sCir.
bearingsignsbetweenmessage sign, distinguishingwithoutelectronic

“the hasCentral Hudson testmessages,commercial and noncommercial
Euclid, F.3dCityBd. Realtors v. 88no Cleveland Areaapplication”); of of

(where(6th 1996) City regulatingthat ordinance382, arguedCir.386
in should besigns neighborhoodssize of residentialplacement and

Hudson, moot,found issue but concludedCentral courtanalyzed under
v.test would be Moserspeech inappropriate”);“that use of the commercial

(9th 1995) (whereF.C.C., 970, regulatingCir. statute46 F.3d 973
commercial anddistinguishcalls not betweentelemarketingautomated did

Ohio,XXLHudson test notspeech, applicable);non-commercial Central of
(N.D. Ohio765,341 F. 2d 783City Supp.Broadview Heights,Inc. v. of

2004) (Central not if ordinance restricts bothapplyHudson does
‘time,and, instead, stringent“moresignscommercial and non-commercial

used”); Jewelers, City... Naser Inc. v.and manner’ test isplace, ofcf.
2007)(D.N.H.Concord, 1847307, *2, 25,4N.H., at June2007 WL

time, and manner test to amended Concord ordinanceplace,(applying
alia, andmessage type signs,”all “electronic centerprohibiting, inter

constitutional).isfinding likelyordinance
test other thanapplicabilityhas the of apartyOn neither briefedappeal,

that, theAccordingly, agree majorityI with the forCentral Hudson.
the First Amendment issuesanalyzeof this we shouldpurposes appeal,

the Central Hudson framework.using
time,Second, exceptionin on the for datesuperior partthe court relied

Onin the is unconstitutional.temperature holdingand that ordinance
argumentin the effectthe their briefs and at oral discussedappeal, parties

analysis.of on theexceptionthis
(1)to consider:requiresHudson test courtsfour-prongThe Central
ismisleadingis nor andadvertisingthe neither unlawfulwhether

(2) theFirst whetherprotection;therefore entitled to Amendment
(3)interest;a governmentalordinance seeks to substantialimplement

(4)interest; thethat and whetherdirectlythe advanceswhether ordinance
accomplish goals.no than to its statednecessaryordinance reaches further

view, usHudson, requires447 at In Central HudsonmyU.S. 566.Central
time, Jtemperature. Flyingand Seeexceptionto the for dateaccount for

1996)344,Com., (Ky. (analyzing928 348-49Plaza v. S.W.2dTravel
time,for date andregulation’s exception temperaturewhether sign

interest). This in the ordinanceexceptiondirectly governmentaladvances
I wouldquestion,Hudson a closer butanalysismakes the under Central

time, alsotemperature exceptionthat the date andnonetheless conclude
and reaches noCity’sadvances the interestsdirectly materiallyand

messageagoals.to its stated Becausenecessary accomplishfurther than
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time, date isdisplaying temperature rudimentary,and short and the City
could have areasonably found that such is lessmessage distracting and
thus poses less of a traffic hazard messages. Fayetteville,than other See
442 F.3d At 1097. Such by Citydetermination the is not “manifestly

Metromedia,unreasonable and not beshould set aside.” CityInc. v. Sanof
(1981).490,Diego, 453 U.S. 509
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Hicks, defendant,J. The Edgewood Heights Condominium Owners’
Association, appeals J.)an order of Superiorthe (McGuire,Court granting
summary judgment in offavor the G.plaintiff, Bukk Carleton. We reverse
and remand.

The trial court found the following: Edgewood Heights Condominium
Owners’ Association was formed in December 1986 and consists of 120

inunits three styles:different “garden” or apartment style, townhouse
style and single-family style.home The plaintiff owns fourteen of the


