
her allegethe court toargues improperly requiredalso that trialBedard
thein since the execution ofa circumstanceschangesubstantial

1(a).461-A:11, notRSA We dosatisfyin order topermanent stipulation
in trial notedAlthoughorder this manner. the courtread the trial court’s

schedule,their“substantially changed”not visitationthat the hadparties
the court’sthe context of this statement withinBedard misconstrues

entirety,in is clear that the trial court’sReading the order its itorder.
thethere must a inchangechoice words reflects its conclusion that beof

agreement modify bybefore an toactual visitation scheduleparties’
There no indication that the trial court requiredconduct could be found. is

be to a claim of analleged supporta in circumstanceschangesubstantial
toagreement modify.

461-A:11, 1(c), dealingunder RSABedard also modificationrequested
tothe schedule be detrimentalallegation stipulatedwith that wouldher

However, arguesLaRue that Bedard hasthe if implemented.children
461-A:11,a under RSAallege presentfailed detrimental environmentto

1(c). addition, the bepetitionasserts that modification shouldIn LaRue
did makejudicial estoppel.the of The trial court notdismissed on basis

beingthese issues. Because the matter isany rulingdetermination or on
above, these issues should be addressedlight holdingin of ourremanded

the court in the first instance.by trial

Reversed and remanded.

Duggan JJ.,Broderick, Dalianis, Hicks,C.J., and and concurred.
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Aeschliman, Portsmouth,R.Nicholas of by brief and for theorally,
petitioners.

Hollis, P.L.L.C.,&Sulloway of Concord E. KellyOwers and{James
brief,Ovitt thePuc on and Mr. orally),Owers for the respondent.

DalianiS, respondent,J. The Peerless Insurance Company/Liberty
(Peerless),SuretyMutual appeals orderan of the Hillsborough County
{Cassavechia, J.)Probate Court requiring Peerless to thereimburse

estate of D. $25,988.48,Robert Dorson which represents the surcharge the
court imposed upon priorthe ward’s guardian, Nelson Dorson. We affirm.

The record supports the Thefollowing: probate court appointed Nelson
guardian estate;over personRobert’s and suretyNelson obtained a bond

2004,from InPeerless. June soughtNelson permission from the court to
relocate $90,000Robert to estate;American Samoa and to borrow from the
both requests were denied. Thereafter the court terminated Nelson’s
authority guardian,as ordered him to estaterelinquish the assets to a
successor guardian and directed him fileto a final account thirtywithin
days. failedNelson to file a final account and was found in default. He
departed the United $137,206.11States after misappropriating from

$112,906.11Robert’s estate. This amount included that Nelson unlawfully
withdrew from one of the funds in which Robert’s Hartford AnnuityLife
was 2005,invested. In January courtthe theappointed petitioners,
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Aeschliman, overguardiansR. successorEdmunds and NicholasGertrude
the estate.

surchargeto2005, probatethe asked the courtpetitionersIn December
guardianshiphe ... fromimproperly withdr[ew]“for all amountsNelson

withdrawals,” includingaccounts, resulting from saiddamagesallplus
withdrawn.”improperly“lost income from the amounts

settlement, the2006, partialentered into a whichpartiesIn theOctober
to the estatepursuant paidwhich Peerlesscourtprobate approved,

thea for$137,206.11. single question probateThe submittedparties
lostof interestis the correct amountcourt’s review: What and/or

should on the funds Nelsonpaythat Peerlessappreciation
Annuity? petitionersLife thefrom the Hartford Whilemisappropriated

thelost onpay appreciationthat Peerless should theargued
and datethe date Nelson took them thefunds betweenmisappropriated

estate toonlythat the was entitledrepaid, Peerless contendedthey were
2007).336:1, probateRSA II Thestatutory (Supp.at the rate. Seeinterest

surcharging Nelson andpetitioners, requiringin favor of thecourt ruled
in of$25,988.48, the difference the valuerepresentedto whichpayPeerless

($112,906.11)themunlawfully liquidatedthe units when Nelsonannuity
($138,894.59).settlementpartialthe court theprobate approvedand when

This followed.appeal
of the ofstatutory: findings judgereview is “The of factOur standard of

findingsthat suchthey plainlyare final unless are so erroneousprobate
(2007). we“Consequently,RSAreasonablybe made.” 567-A:4could not

theunsupported bydecree unless it iswill disturb the court’sprobatenot
Treloar,a matter law.” In re Estateor erroneous as ofplainlyevidence of

omitted).(2004)460, 462 (quotation151N.H.
(2007) the trial court torequiredfirst that RSA 524:l-barguesPeerless

2005, when thelegalinterest the rate between Decemberaward at
2006, court approvedfiled their and October when thepetitioners petition,

provides:RSA 524:l-bthe settlement.partial

at in in which aequityall civil law orproceedingsIn other
damagesa is for tofinding pecuniaryis or madeverdict rendered

the of damagesthere shall be added ... to amountany party ...
filingof or the of thethereon from the date the writinterest

to the date ofpetition judgment----

court, inapplies because the probateasserts that RSA 524:1-bPeerless
to afinding damages party.a ofproceeding, pecuniarythis madeequity

“[ujnder 336:1, applicationRSA 524:l-b and [RSA]Peerless contends that
of thepost-writ,to the lossstatutory prejudgmentof the rate of interest

any surcharge bythemoney mandatory.” contrary, imposeduse is Toof



court,probatethe whether the formregardless of it took of interest or lost
m)lwas debt to theappreciation, part of the or loss estate and did

(2007)governed byconstitute interest RSAprejudgment 524:l-a
debt) Ward,to actions on or RSA In re(pertaining 524:1-b. Estate 129of

(1986).4, 12-13N.H.
case,Our decision in In re Estate Ward is instructive. In that theof

$116, 820executor of estate tookan from the decedent’s bank accounts and
Ward,converted the funds to use.his own In re Estate 129 N.H. at 6-7.of

The executor first the courtargued probatethat lacked jurisdiction
moneybecause the he took not a and,did constitute debt to the estate

thus, subject probate jurisdiction. held,was not to court Id. at 7-8. We to
the that thecontrary, executor’s theunexplained withdrawals from estate

ofconstituted a debt the executor to the Id. at 9.estate.
The executor also asserted that the interest on the funds he

misappropriated and, therefore,constituted prejudgment interest the
probate court erred when it calculated from the date theinterest funds
were of frommisappropriated uponinstead the date which demand was
first their repayment.made for Id. at 12. disagreed:We

however,The question, is whether chargethe of interest on
fundsmisappropriated properlycan be considered pre-judgment

claim,interest added onto a or as of the debtpart itself. We favor
the latter claims,construction. In involvingsituations tort for

interestexample, from the of theaccrues date suit in order to
the forcompensate plaintiff of use ofloss the damage money

while a lawsuit is Thepending. dispositive factor is that the pre-
sumjudgment represents the initial loss that theconstitutes

claim. In the case,context of the instant presentedwe are with a
Here,different situation. the weremisappropriated funds

inalready [the bankdecedent’s] accounts and earning interest.
When [the executor] withdrew those hefunds also withdrew the

theability of money to earn interest. By misappropriating the
$116,820, [the also misappropriatedexecutor] the interest

Thus,thereon. the lost interest was as muchjust a debt as the
actual funds.

(citation omitted).Id. Thus, we held that the court notprobate did err by
calculating interest from the of 6,12-13.date the misappropriation. Id. at

here,Similarly, the thatfunds Nelson unlawfully withdrew from the
Hartford AnnuityLife were debts that he owed the estate and any

thesurcharge that probate Nelson,court decided to impose upon whether
it took the ofform interest appreciation, debt,or lost was part of this and
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Peerless’ relianceAccordingly,interest.not an of prejudgmentaward
524:l-b is mistaken.upon RSA

itsunsustainablythat trial exercisednext the courtPeerless asserts
in thea that the differenceby assessing surcharge representeddiscretion

upon theythe from the date which wereannuityvalue of the units of
the Wepartialthe the settlement.approvedto date courtliquidated

disagree.

tothe when a trustee failssurcharge equitable penalty imposed“A is
trust Inthereby.”standard of care and the suffersrequisiteexercise the

(Pa. 2005).Scheidmantel, 464, It “is theSuper.A.2d 492-93 Ct.re 868
andprudence,for failure to exercise common common skillpenalty

and isfiduciary’s duty imposedof theperformancecommon caution in the
fiduciary’sthe want of duebyto beneficiaries for loss causedcompensate

omitted)340, (1988)346 (quotationcare.” In re 131N.H.of McCool,Estate
law). remedies arePennsylvania Equitable particularly within(adopting

the court. See Builders v.LaMontagnethe discretion of trialsound
270, (2003). assume,150 N.H. 274 WeBrook Purchase Group,Bowman

that, contends, we the court’sdeciding, probatewithout as Peerless review
ofsurchargeof a under our unsustainable exercise discretionimposition

355,Co.,Ins. 149 N.H. 357standard. v. Nationwide Mut.MooneyCf.
(2003) remedydecision to of(reviewing impose equitabletrial court

ofand under unsustainable exercise discretionrecission restitution
standard). unsustainablythe not itsWe hold that trial court did exercise
discretion.

assertions, a for acrafting remedyto Peerless’ when trustee’sContrary
court not confined to aloyalty,of trust and breach of is“[t]hebreach
relief theprotect rightslist of remedies but rather will mold the tolimited

& G.beneficiary accordingof to the situation involved.” G. G. BOGERTthe
(2dBogert, 861,§ 4 ed. rev.T. The Law of and Trustees atTrusts

1995). rights arisingfor ofprotectionis the“Equity primarily responsible
trusts, remedywith isprovide beneficiaryunder and will the whatever

loss,and for in so far as this canrecompenseto him himnecessary protect
to third Id. at 3-4. Inparties.”done without the trustee orinjusticebe

anddamages, may consequential damagesaddition to direct courts order
fraud involved. at 48-51.The courtdamages malice or is Id.punitive where

theits to fit the nature and of the breach andmay “adapt[] gravitydecree[]
& T.to and trustee.” G. G. BOGERT G.the beneficiariesconsequences

(2d.543(V), 441 rev.Bogert, §and Trustees at ed.The Law of Trusts
1993). kind foralwaysnot the same of relief the sameEquity grant“does

to trustobject merely preventkind its is not to loss thewrongdoing;of
Rather, the ofby purposesthe trustee.” Id. one ofwrongful gainestate or
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actingrelief be to deter other trustees from in the future. Id.may similarly
at 441-42.

case,In the imposed surcharge designedthis court a that was to put
the estate in the same it have beenposition would had Nelson not

the That of amisappropriated remedy many beneficiaryfunds. is one that
(1959).(Second)may §pursue. See Restatement of Trusts 205 “When

occurs,a breach of tobeneficiary puttrust the of the trust is entitled be in
the position he would if no of fiduciary dutyhave been breach had been

(Mass.Bornstein, 961, 2002)committed.” Berish v. 770 N.E.2d 977
omitted);(quotation Jacobs, 860,see Matter Wills 370 S.E.2d 865of of

(N.C. Ct. App.) (“damages for breach of are restoredesignedtrust to the
trust to the position occurred”),same it would have had nobeen breach

(N.C. 1988).denied,review 373 S.E.2d 863 Other remedies include holding
the trustee for or“anyliable loss in the of thedepreciation value trust
estate fromresulting the of orbreach trust” the trustee torequiring
disgorge thatany profit the trustee made the ofthrough breach trust.

(Second) Trusts, §205;Restatement of see Restatementsupra
(Second) Trusts, (remedies§of 206supra available sectionunder 205
also trusteeapply where breaches ofduty loyalty).

Where, case,in “theas this shouldbeneficiary damagesseek on the
conversion,theory of maythe court him ‘appreciation damages’,award

therepresenting appreciated value of the at timeproperty the of the
beneficiary’s suit or thereonjudgment rather than its value at the time of
misappropriation.” BOGERT, 446;543(V),§BOGERT& supra at see also

(Second) Trusts, 208; (Third)Restatement of supra § Restatement
(1992).of §Trusts Prudent RuleInvestor 208

instance, Reinman,For in Harrell, Silberhorn,Flap­ship Bank v. Moule
Graham, P.A., al,& 913, (Fla.et 913,503 So. 2d 1987),916 Dist. App.Ct.

where the oftrustee a land hadtrust failed tonegligently protect the trust
sale,property byfrom loss tax the court ruled that “[t]he beneficial

interest holders are damagesentitled to equaling the fair market value of
the retained and lost at the timeproperty of trial.” As the explained,court
“By the fairapplying market ofvalue the retained and propertylost at the

trial,time of trialthe judge awarded to thedamages beneficial interest
holders which them in aplaced position similar tovery that which they
would have in promotersbeen had the not retainedfraudulently the
property.” Bank, So.Flagship 503 2d at 916.

The Rothko, (N.Y.court in Matter 291,Estate 372 N.E.2d 298-99of of
1977), also appreciationawarded damages. The case concerned paintings
in the painterestate of Rothko,Mark Rothko. Estate 372 N.E.2d at 293.of
The estate beneficiaries sought ofsurcharge the executors and restitution
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at 293. Because the paintingscertain See id.paintings.to the estate of
estate, “the [was]court ruled that estatenot returned to the thecould be

decree, e.,the i. appreciationto at the time oftherefore entitled their value
to thea was “makesurcharge298. The of suchdamages.” purposeId. at

estate whole.” Id.
involvingin casesappreciation damagesCourts have also awarded

Scharlach, 809 A.2dexample, in In re Estatemonetary investments. For of
(Pa. 2002), surcharge376, approved imposingthe court aSuper.386 Ct.

wouldthe that the trust’sgain principalthe trustee that constitutedupon
Such aplan.the adhered to the investmenthave realized had trustee

in the hebeneficiarytheremedy, explained, placed positionthe court
Estateplan.had the investment In rehave the trustee followedwould been

386; Scheidmantel, 493Scharlach, see re 868 A.2d at889 A.2d at Inof
(court thesurcharge providinga the ofpurpose“formay grant

of again principalthe to the value of assetsbeneficiaries with unrealized
care”).dutyto itsthat lost of a trustee’s failure fulfill oftrust was because

case, not in anIn hold that the trial court did engagethis we
ofawarding the difference in valuebyexercise of discretionunsustainable

theyLife from the date wereAnnuitythe units of the Hartford
approved partialto that the court theprobatethe datemisappropriated

atrial could have concluded that suchreasonablysettlement. The court
the circumstances of this case.surcharge equitablewas under

failed toprobatethe evidence before the courtPeerless next asserts that
reveals,submitted onsurcharge appealit The recordsupport imposed.the

ofhowever, testimonyits decision theprobate uponthat the court based
in to thethere is the recordpetitioners’ expert. supportthe As evidence

court, upholdwe it.surcharge by probatetheimposed
the courtsurcharge imposed by probatethat thePeerless also contends

had from took theinequitable the fund which Nelsonwould have been
thein had fund fromdepreciated Presumably,units value. the which

value,in the court havedepreciated probate wouldmoney was taken
it here. need notthan that which Weimposed remedy imposeda different

case, however, remedy probate mightas to what a courtin thisspeculate
in such case.equitabledeem a

contends, for first time on withoutFinally, appealPeerless the and
no ofintroduced evidenceany authority, that because theciting petitioners
realized, “thehaveprudentthe rate return that a investor wouldof

336:1 appropriatelyrate established under RSAstatutory prejudgment
use to thisEstate’s loss of of funds.” We decline addressmeasures the

itthat it preservedPeerless has failed to demonstrateargument because
248,151 N.H. 250Prop. Mgmt.,our See v. Red Oakfor review. Bean
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(2004). The record on reveals failed toappealsubmitted that Peerless raise
argumentthis to the court.probate

Affirmed.
GalwayBroderick, C.J., Duggan, JJ.,Hicks,and and concurred.
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DUGGAN, action,J. In this declaratory thejudgment respondent,
Liberty Mutual),Mutual Fire Insurance Company (Liberty appeals an


