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LaRose, 151 (noting127 N.H. atwas admissible. Seecourt identification
of that the out-of-showinghad not met his burdenthat defendantwhere

necessaryit notsuggestive,were wasimpermissiblycourt identifications
analysis).stepto the second of thereach

theresult, underanalysis,based the sameuponreach the sameWe
1368; atDomina, F.2d 700 F.2dBriggs,See 784 atFederal Constitution.

of thefind error in the trial court court’s denial413. we noAccordingly,
to suppress.defendant’s motion

Affirmed.
Duggan Galway, JJ.,Dalianis, concurred.and
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(LaRue)Galway, Bedard,J. The respondent, Tracy appeals the
J.)(McGuire,the Superior dismissing petitiondecision of Court her to

andbring permanent parentalforward the ordermodify parties’ regarding
rights responsibilitiesand and child We reverse andsupport. remand.

The followingfacts were found trial or areby supported bythe court the
2003, LaRue, Jr.,record. June the petitioner,In filedRaymond for

2005,Januarydivorce. In the parties permanent stipulation,executed a
which included an of twoagreement regarding custody their minor

stipulation grantedchildren. The primary physical custodyLaRue and
weekdayallowed Bedard visitation one evening per everyweek and other

weekend. 3-E of theParagraph permits modification of thestipulation
agreementvisitation schedule theby parties,of and that theprovides

stipulated agreement.schedule would control in the absence of such an
The wasstipulation by However,the trial court in Marchapproved 2005.

filed,since the petition originally agreeddivorce was the parties uponhave
fact,a more arrangement.liberal visitation In Bedard has had visitation

every Monday tomorning Wednesday, Thursday tomorning Saturday
morning, and one weekend per month.

2005,Bedard filed the inunderlying petition August groundsalleging
for modification of the order. shepermanent Specifically, argued under

1(a)461-A:11, 2006)RSA that the had a(Supp. parties made de facto
agreement modify permanentto the stipulation through conduct;their

is,that following a different visitation schedule than that inarticulated the
stipulation. addition, 1(c)In Bedard alleged 461-A:11,under RSA (Supp.
2006) that there was clear and convincing evidence that the stipulated
schedule would be detrimental to the children if implemented.

LaRue moved to dismiss Bedard’s petition, arguing petitionthe did not
set forth sufficient uponfacts which relief grantedcould be or allege
adequate facts to 2006).meet the burden forth in (Supp.set RSA 461-A:11
After a non-evidentiary hearing dismiss,on the motion to the trial court
granted motion,LaRue’s ruling, “The allegation upon respondentwhich
premises her motion to ismodify factually The parties’incorrect. have[sic]

‘(s)incenot, March of deeds,2005’ modified their agreement by because
the parties’ actual custodial schedule has never been nearly as restrictive
as inrespondent agreed to the permanent stipulation.” The trial court
concluded:

reason(s)theWhatever that partiesthe decided to toagree a
written custodial schedule that was more restrictive that [sic]

they doingwhat were in practice, they not substantiallyhave
theirchanged custodial schedule since the March 2005
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any in time orchangeto warrant custodialpermanent stipulation
support.child

(1)by: consideringtrial erredOn Bedard asserts the courtappeal,
to his toallegationsof motionsupportLaRue’s certain factualdispute

dismiss; (2) in circumstances”a “substantialimproperly grafting change
(3)461-A:11, 1(a); her foraddressing requestRSA and notburden onto

461-A:11,1(c). that therespondsLaRue dismissalmodification under RSA
(1) facts to aallegeBedard: failed to sufficient warrantproperwas because

(2) undermodification; allege presentto a detrimental environmentfailed
(3)461-A:11,1(c); that theassertingis fromjudicially estoppedRSA and

can the for modification.actions form basisparties’
dismiss,a to our is tothe of motion taskreviewing grant“In trial court’s

the areallegations in writpleaded plaintiff’sascertain whether the
recovery.”of a that wouldsusceptible permitconstructionreasonably

(2007)791,Eastern, 154& v. JGI N.H. 793Plourde Sand Gravel
omitted). case,to this we assume thethis standard(quotation Applying

and all reasonable inferencesalleged bytruth of the facts Bedard construe
ato See id. then in thresholdengagein the most favorable her. Welight

in the law. Seepetition against applicablethat tests the facts herinquiry
relief,not for willlegalIf facts do constitute a basis weallegedid. the

Cas. v.Familya motion to dismiss. Farm Ins. Co.uphold grantingthe of
(2007).669, 670N.H.Rollinsford,Town 155of

the“In of are the final arbiters ofstatutory interpretation,matters we
the as aintent in the words of statute consideredlegislature’s expressedas

(2007).19,Co., 155 22 WeMortgageChase v. N.H.Ameriquestwhole.”
of statute In reanalysis looking languageour to the the itself.begin by

(2007).R.A., 98, 99 If the is andlanguage plain155 N.H.Guardianship of
ofbeyondneed look it for further indicationunambiguous, then we not

the aslegislativeintent. intent from statutelegislative interpretId. We
the have or addlegislature mightand will not what saidwritten consider

Chase, atthat the did not see fit to include. 155 N.H.language legislature
22.

1(a)461-A:11, issue orderprovides, may“The court anRSA
andconcerning parental rightsa ordermodifying permanent

(a) partiesunder of the circumstances: Theresponsibilities any following
not whatspecifya The statute does underagree to modification.”
occur, anyor set forthmodify mayan toagreementcircumstances

writingsuch as aagreement modify,for an toparticular requirements
Thus, from of theplain readingthe and its terms. areflecting agreement

statute, that thestatutory guidance,further we concludeand absent
into whetherlegislature principles apply determiningintended contract
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agreedthe to modification. It is well thatparties have a established
impliedcan modified either an or anobligations by expresscontractual be

Guri, 552,(Cushing)the See Guri v. 122agreement parties.between N.H.
(1982). agreement parties’555 Such an can be inferred from the conduct.

(1997).345,142Percy,See Walker v. N.H. 349 “Whether a hascontract
determine____”forbeen modified is a of fact the trial court to Id.question

omitted).(quotation

Here, that, law,the trial court a matter the parties’ruled as of
could not aundisputed agreement modifyactions form to becausedefacto

there had been in their actual tochangeno visitation schedule subsequent
the sopermanent doing,In the trial court considered thestipulation.
parties’ stipulationactions both before and after the aswas entered a

However,permanent order. partieswhether the had a consistent visitation
schedule since before the ispermanent stipulation not the correct measure
under the statute. The permanent stipulation reflects a contractual
agreement parties.between the It is undisputed partiesthat the nothave

the stipulatedfollowed schedule set forth in that contract since wasit
executed; specifically allegedBedard that the parties agreedhave since

result,March 2005 to the modified schedule. As a the parties’ mayconduct
be to 1(a).found an agreement modify 461-A:11,constitute to under RSA
Therefore, Bedard has alleged sufficient facts to withstand a motion to

Ifdismiss. the legislature applicationdid not intend this of contract tolaw
the modification of parental rights and isresponsibilities, “it free to amend
the as fit.” Fulton,statute[ ] it sees In the Matter Fulton & N.H.154of
264, 268(2006) omitted).(quotation

case,In this the primary issue is whether the parties’ ofmodification
the visitation is changeschedule a permanentthe orstipulationfrom
whether it is pursuant to the permanent stipulation 3-E,under paragraph
which allows modification of the visitation agreementschedule by of the
parties. This questiondetermination a factis of for the trial court. See
Walker, 142N.H. at 349. “It is a fundamental principle of contract thatlaw
one toparty a contract altercannot its terms without the assent of the
other party; partiesthe minds of the must meet as to the proposed

omitted).(quotationmodification.” Id. is not sufficient to an“[I]t show
courseambiguous dealingof from which one party infermight reasonably

originalthat the force,contract was instill and the other that it had been
omitted).changed.” Here,Id. (quotation the trial didcourt not hold an

evidentiary inhearing what, fact,order resolve in partiesto the intended
by their conduct. A factual anfinding after evidentiary hearing is

tonecessary determine whether or not an orexpress implied agreement to
modify occurred.



her allegethe court toargues improperly requiredalso that trialBedard
thein since the execution ofa circumstanceschangesubstantial

1(a).461-A:11, notRSA We dosatisfyin order topermanent stipulation
in trial notedAlthoughorder this manner. the courtread the trial court’s

schedule,their“substantially changed”not visitationthat the hadparties
the court’sthe context of this statement withinBedard misconstrues

entirety,in is clear that the trial court’sReading the order its itorder.
thethere must a inchangechoice words reflects its conclusion that beof

agreement modify bybefore an toactual visitation scheduleparties’
There no indication that the trial court requiredconduct could be found. is

be to a claim of analleged supporta in circumstanceschangesubstantial
toagreement modify.

461-A:11, 1(c), dealingunder RSABedard also modificationrequested
tothe schedule be detrimentalallegation stipulatedwith that wouldher

However, arguesLaRue that Bedard hasthe if implemented.children
461-A:11,a under RSAallege presentfailed detrimental environmentto

1(c). addition, the bepetitionasserts that modification shouldIn LaRue
did makejudicial estoppel.the of The trial court notdismissed on basis

beingthese issues. Because the matter isany rulingdetermination or on
above, these issues should be addressedlight holdingin of ourremanded

the court in the first instance.by trial

Reversed and remanded.

Duggan JJ.,Broderick, Dalianis, Hicks,C.J., and and concurred.
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