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“In any coverageRSA 491:22-b action to determine of anprovides:
491:22, prevailsinsurance to RSA if the inpolicy pursuant insured such

action, attorneys’he shall receive court and fromcosts reasonable fees the
insurer.” We previously interpreted phrasehave the “to determine
coverage” ofto include “a determination either the existence of an
insurance orcontract that an insurance contractexisting covers the

inparticular Co.,incident or v.question, Hodgeboth.” Allstate Ins. 130
743, (1988).N.H. 747

We therefore answer the certified as Ifquestion follows: the insured
has it,obtained that therulings require indemnifyexcess insurer to the
insured prevailed 491:22-b,has within the meaning of RSA and is

toimmediately entitled recover its attorney’sreasonable fees and costs.
Recovery of these fees whether,and costs does not depend upon after all is

done,said and the excess insurer has toactually pay any indemnification.
The insured becomes entitled to the fees and costs once it rulingsobtains
that demonstrate that there is coverage under the policy.excess insurance

theAlthough parties argue is, fact,about whether there in coverage
under the American Re policy whether American Re has alreadyand/or
stipulated to there being coverage, we do not address these theyissues as
are not encompassed within the questions certified for our review.

Remanded.

Dalianis, J., Horton,concurred; J., retired, specially assigned under
490:3,RSA concurred.
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(ThomasMacdonald, P.C., M. Keane andof PortsmouthKeane &
forbrief, and theorally),on the Mr. MacdonaldDouglas W. Macdonald

petitioners.

(BernardAss’n., Campbellof H. on& SalemCampbellBeaumont Prof.
theorally), respondent.the brief and for

Walsh,Walsh,DUGGAN, and Karen WilliamJ. The Patricktaxpayers,
Walsh, Hampshirea the Newappeal decision ofand Thomas and Linda

(BTLA board), the motion ofAppeals grantingorBoard of Tax and Land
(Town), to dismiss theirHamptonof Norththe Townrespondent,

Weapplications.tax affirm.respective abatement
1,2006, filedfollowing. taxpayersOn March theThe record thesupports

Town,the that theclaimingtax abatements withforseparate applications
theirassessment, buildings, propertiesto and on each oftax both as land

tocompared thehigh2005 whenyear disproportionatelyfor the tax was
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general level of in Following receiptassessment the town. of the
end,the Town theapplications, sought inspect taxpayers’to homes. To this

the Town’s tax theattempted taxpayers’assessor to contact oncounsel at
occasions, 22,least two including requesta written sent on June 2006. The

taxpayers 2006,never responded requests.to these In mid-August the
deniedTown the abatement applications because the taxpayers had

respondedneither to the forrequests inspections nor provided any
indicatingevidence that their assessments were incorrect. The taxpayers

timelythen the toappealed denials the board.
later,twoApproximately months the board notified the ofTown the

appeals and asked for certain concerninginformation the properties. For
appeal, providedeach the Town the requested information and further

for,the amongasked board to thedeny appeal things,other “lack of local
level information.” Specifically, the Town taxpayers’asserted that the
counsel had “not responded] requeststo numerous by the Town for ...

ofinspection^] subject 22,the andproperties,]” attached the June 2006
in supportletter of its Theposition. board treated the Town’sresponses as

motions to dismiss to“pursuant RSA 74:17.” The taxpayers in turn
objected. They denied that the Town times,”contacted them “numerous
but admitted that their counsel had 22,received the June 2006 letter and
one call fromtelephone representative.a Town The taxpayers maintained
that, while “the were unableparties to coordinate a date for the inspection,
... consent to inspectionan neverwas denied.”

6, 2006,On December the board ordered the parties “arrangeto for
(20)ofinspections” the “withinproperties twenty days” and deferred

ruling on the Town’smotions to partiesdismiss. The inengaged no further
2,2007,communications until January when the Town’stax assessor called

the taxpayers’ counsel to ofrequest inspections the properties. Receiving
no theresponse, assessor sent lettera that same day theasking taxpayers’
counsel to contact him to inspections.schedule the By letter dated January
9, 2007, the taxpayers’ counsel informed the assessor that he “ha[d] asked
[his] clients to provide with some[him] dates and getw[ould][] back to
[the assessor] as soon as possible.”

Meanwhile, 8, 2007,on January the telephonedboard the Town for an
update on the inspections.status of the day,The next the Town sent a
letter to the advising 2,board it of the Town’s January 2007 telephone call
and letter to taxpayers’ 18,the On 2007,counsel. January the board

the taxpayers’dismissed appeals because the taxpayers’ counsel “ha[d]
been unresponsive to the Town and the board.”

22, 2007,On January the taxpayers’ counsel telephoned the Town’s
assessor, and, day,the next sent a letter to the confirmingassessor this

calltelephone and himinforming 2,that 1February 2007,or were
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states, in pertinentThe letter alsoinspections.dates for theconvenient
out ofyou taxpayersinformed that the would be“I hadpart: previously

a time for the ofinspectionand that convenientholidays,town over the
the end of the month.”premises would be towardtheir

2007, reconsideration of23, taxpayersthe moved forJanuaryAlso on
groundsThe asserted twoappeals. taxpayersdismissal of thethe board’s

First, the informationrelying primarily uponfor reconsideration.
date, theythattaxpayers arguedin letter of the same thecontained their

Second, therequest. taxpayersto the Town’sunresponsivehad not been
homes because theinspections unnecessaryof their werecontended that

whether the land wasdeterminingirrelevant toinspections were
disproportionately assessed.

2007,6, the board ruled the motion foruponbeforeFebruaryOn
reconsideration, the The record containsinspected properties.the Town

either notified the board of theseindicating partythatno evidence
14,2007, the board denied the motionFebruary taxpayers’Oninspections.

First, found that the and theirtaxpayersthe boardfor reconsideration.
6, arrangeboth to its December 2006 letter to“were unresponsivecounsel

(20) todays’ attemptsand to the Town’stwenty‘withininspections
the taxpayersthe board noted thatinspections.” Specifically,theschedule

until after the board had contacted therespondedhad to the Townnot
twenty-daythe after theappeals,determine the status of andTown to

it board dismissed the“onlyIt that was after theemphasizeddeadline.
the Town regardingthe taxpayers’ counsel] contacted]appeals [that

Second, thatinspection.” inspectionsthe board found‘convenient’dates for
tax assessment“[a]ny propertythe were relevant becausepropertiesof

a ofrequires review of the market valuebased onappeal disproportionality
(ie., ofbuildings)land and and the Town’s levelin itsproperty entiretythe

board, inspectionsthe these “furtherAccording assure[]assessment.” to
(the accurately thedepictedentire is onbeing property)what is assessed

15, 2007, the filed thistaxpayersOn Marchassessment-record card[s].”
appeal.

RSA 71-B:12from BTLA decisions.chapter governs appealsRSA 541
455,(2003 2006); 152 458Wolfeboro,Town N.H.Supp. Appeal& ofof

(2007), the order(2005). “we will not set aside board’sUnder RSA 541:13
law, satisfied, by preponderanceare a clearfor errors of unless weexcept

Huston,re 150evidence, it is or unreasonable.” In N.H.unjustof the that
(2003). questionsBTLA on410, 411 “Findings by properlyof fact made the

Wolfeboro, 152are lawful and reasonable.”primabefore it deemed facie
76:16-a,458; (2003); presumption“ThisV RSA 541:13.N.H. at see RSA

whichthat there was no evidence fromonly by showingamay be overcome
Huston, willit 150 N.H. at 411. set“[W]ecould conclude as did.”the board
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aside of if find it misapprehended misappliedan order the board we that or
246, 248(1998);Reid, 76:16-a,the 143 RSAAppeallaw.” N.H. see V.of

assignOn appeal, taxpayersthe five errors to the board’s decision.
First, they authority inspectionscontend that the Town had no to seek of

did,the itproperties, and even if the board’s that thefinding taxpayers
inspectionswere to the Town’s for“unresponsive” request unsupportedis

Second,by the evidence. the maintain that thetaxpayers Town was
required 74:17,to administrative under RSAinspectionobtain warrants I
(2003) before theirdenying requests upon allegedabatement based their

Third,theunresponsiveness inspectionto Town’s therequests. taxpayers
assert that the board dismissed theirimproperly requestsabatement with

torespect the land valuation inspectionsassessments because of their
homes were not for torequired the board review these aspects of their
appeals. Finally, in their forfourth and fifth bases theappeal, taxpayers
argue assessments,that therespect buildingwith to valuation the board
erred in their fordismissing appeals inspectionslack of theybecause did
not characterizations,contest their buildings’ rather,but theonly

thedisproportionality of assessments within those characterizations.
error,Before the merits of theaddressing taxpayers’ ofassignments we

first proceduraltake note of deficiencies that infect the taxpayers’
positions in Assoc.,this appeal. Appeal 771,White Mtns. Educ. 125N.H.of

(1984).774 an 541,“In administrative toappeal pursuant RSA chapter the
appealing party must first file for settinga motion rehearing forth fully

groundevery which itupon is claimed that the decision or order
complained of is unlawful or unreasonable.” Appeal Coffey, 144 N.H.of

(1999)531, omitted);533 (2007);(quotation see RSA 541:4 Appeal of
805, (2007).154Hardy, N.H. 809 not“Any ground set forth in the motion

for isrehearing not reviewable on appeal, goodabsent cause shown to
additionalspecify grounds.” 170, (1996)141Appeal Barry, N.H. 173of

(citation omitted); see RSA 541:4. “The reason for these isrequirements
obvious: administrative agencies should have a chance to correct their own
alleged mistakes before time is spent Mtns.,fromappealing them.” White
125 N.H. at 774. a record“[W]hen does not demonstrate that the appealing

has theparty requirementsmet [RSAof will541:4]we refuse the appeal or
it 775;dismiss on our own motion.” Id. at see Hardy, 154N.H. at 811.

In their reconsideration,motion for the taxpayers asserted two reasons
why the (1)board not haveshould dismissed their appeals: the taxpayers
had not been tounresponsive (2)the requestTown’s for inspections; and
the inspections were irrelevant to determining whether the land itself was
disproportionately assessed. The taxpayers have reasserted these two
bases for reconsideration in their first and third forgrounds appeal.
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meets theTherefore, as to the first and third issuesappealthe taxpayers’
of RSA 541:4.requirements

however, withfailed to move for reconsiderationtaxpayers,The
RSA 541:4appealed.issues that haveremaining theyto therespect

[they]every ground uponforth whichfullythe to “setrequired taxpayers
unlawful or unreasonable. RSA 541:4the order wasclaimed that” board’s

to with theadded). complyfailedtaxpayersBecause the(emphasis
on appeal,as to three of the five issues raisedrequirements of RSA 541:4

failure,justifyto this we holdthey goodhave not shown causeand because
for of thispurposes appealnot properly preservedthat these claims were

173;at see alsoand, therefore, Barry,not consider them. 141 N.H.we will
154N.H. at 811.Hardy,

taxpayersthe of the issues. TheremainingWe now turn to first two
to the“unresponsive”the that werefinding theycontend that board’s

and,record,in theisinspections unsupportedTown’s forrequest
therefore, thedismissing appeals. Specifically,board erred in theirthe

consent” to enter thegrantnever “refused totaxpayers theyassert that
that the didemphasizeand further Towninspections,forproperties

6, above,As the board’sFebruarythe on 2007. statedinspect properties
reasonable, Wolfeboro,andprimaof fact are deemed lawfulfindings facie

the458, is the to show thatupon taxpayers152 at and the burdenN.H.
unlawful, v.Porterclearlydecision was unreasonable orboard’s

(2003).Sanbornton, 363, ‘We must affirm the board’s factual150 371N.H.
thethere no evidence from whichunless we determine thatfindings [i]s

Huston, Here, theas did.” 150 N.H. at 414. recordcould conclude itboard
the“unresponsive”the were tofinding taxpayersthe board’s thatsupports

request inspections.Town’s for
in knewabeyance,it to the boardWhen held the Town’s motion dismiss

to at least two earlierrespondedthat the counsel had nottaxpayers’
disputedid not thistaxpayersthe Town for Therequests by inspections.
inspections,at the outset for lack ofappealsfact. Rather than dismiss the

tohowever, the with anotherprovided taxpayers opportunitythe board
the to act. While the board’sinspections. Again, taxpayers failedallow

it6, 2006 arrangeto forrequired parties inspections,December order both
showingthe of that the taxtaxpayerswas the that had burden

v. CityC. Nadeau Trustdisproportionate.assessments were Gail 1994 of
(2007).810, thePortsmouth, proof,812 this burden ofDespite155 N.H.

inspectionsthe Town’s assessor to scheduletaxpayers did not contact
deadline.twenty-daywithin the board’s

Furthermore, attempted inspectionsafter the Town to scheduleeven
deadline, counsel did notthetwenty-day taxpayers’a week after the
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herespond finally respond,for another week. When did almost five weeks
6, order,the 2006after board’s December it was to state that hesimply

providewould the assessor with convenient dates for the “asinspections
Moreover,soon as thepossible.” as board noted in its order on the

reconsideration,motion for thetaxpayers’ taxpayers’ counsel did not
2,2007,inform the that 1Februaryassessor and were convenient dates for

untilinspection the board dismissed the case. Finally, thoughevenafter
6,2007,inspectionsthe occurred on approximatelyhad one weekFebruary

before taxpayers’ reconsideration,the board denied the motion for the
never saw fit to informtaxpayers the board of this fact. In these

circumstances, where the hadtaxpayers opportunitiesnumerous to
schedule inspections so,but failed doto we conclude that the board had
sufficient evidence from reasonablywhich it could find that taxpayersthe

“unresponsive”were to the Town’s forrequests inspections. Accordingly,
affirm findingwe the board’s thethat weretaxpayers unresponsive.

this finding,Given we next consider whether the board could properly
appealsdismiss the on this powersbasis. “The of the board the rightsand

of taxpayers appearing the entirely statutorybefore board are and are
limited theby L.L.C.,terms of the statute.” Appeal Acquisition,Landof

492, (2000) omitted).145 N.H. 494 (quotation
74:17, (2003)ESA II provides:

Any person grantwho refuses to consent to the selectmen or
assessing officials to enter for theproperty purpose[] [of
obtaining information necessary to ancomplete inventory under
RSA chapter 74 or appraisal under chapterRSA shall75] lose the
right to appeal any matter to thepertaining property tax for
which such isperson liable and the right to appeal any

forexemptions which such person may be entitled yetbut has not
received.

Thus, taxpayers must either allow assessors to inspect their properties
when the assessors seek to obtain information necessary to complete
inventories or orappraisals, rightlose their to appeal any matter

topertaining the properties’ taxes.
The parties do not dispute that the board based its of thedismissal

taxpayers’ appeals upon RSA however,74:17. The taxpayers argue, that
74:17,RSA II notdid authorize the Town to seek inspections of their

(1)properties because: the Town did not seek for inventoryinformation an
(2)74;under RSA chapter and RSA 75 doeschapter applynot because it

does not address tax abatement applications. Assuming decidingwithout
thethat Town not seekingwas for aninformation inventory under RSA
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apply simply75 does not74, chapterwe that RSAdisagreechapter
applications.taxspecificallydoes not refer to abatementbecause it

(2003), a tax againstare to assessrequiredRSA 74:11 selectmenUnder
issue,of atproperty”with their theappraisala “in accordanceperson

does not contain aappraisal]of thatthey opinion [their“unless the[are]
which such ... ispersonof the forpropertyfull and true statement

•added.) 75, ofchapter “AppraisalRSA entitled(Emphasistaxable.”
appraising property.methods forspecificoutlines theProperty,”Taxable

(2003). Theof determines its value.appraisal property75:1 “TheRSA
the amountthe determines ofappraisalof based onpropertyassessment

(or is torequireda ofpiece property taxpayer)for particulartax which
MunicipalHampshire Practice,Loughlin, Law and16 NewP.pay.”

added).(1993 2003) Because a22.01, (emphasis§ at & Supp.TAXATION 253
a an inaccurateupon appraisal,is property’stax assessment based

property’swould affect the assessment.appraisal

assessments,Here, properties’that theirtaxpayersthe asserted
of theseprior appraisalsin the Town’spart uponwhich were based

the prior appraisalsThe Town obtaineddisproportionate.wereproperties,
taxproperties’75 and listed the on thechapter appraisalsto RSApursuant
totaxpayers’ propertiesto thesought inspectcards. The Townrecord

these were accurate andamong things, prior appraisalsother thatverify,
taxpayerswhether thesensiblyit could then determineso thatcomplete

the of their properties.cause to abate tax assessmentsgoodhad shown
2006).76:16, confirming accuracythe of these initialI In(Supp.RSA

theeffectively reappraisedhavethe Town’s assessor wouldappraisals,
listed inappraisalsmethods and standards forby using theproperties

soughtTown to enterwe conclude that theAccordingly,RSA 75.chapter
necessaryof information toobtainingfor the purposethe properties

75, in RSAa delineatedchapter purposeunder RSAcomplete appraisals
74:17.

that, if wereargue theyto eventaxpayers appearThe also
“never refusedinspections, theythe for“unresponsive” requeststo Town’s

their to underthey rights appeala such that lostinspection”for anrequest
that, 74:17, theytopursuantare correct RSAtaxpayersRSA 74:17. The

denialsto the Town’s abatementrights appealhave lost theirwould not
theirthe assessors to entergrantto consent” tothey “refuse[d]unless

under RSA 74:17Here, appealsthe dismissed theboardproperties.
requeststo the Town’s fortaxpayers “unresponsive”because the were

effect, taxpayers’the concluded that theIn boardinspections.
to thegranta to consent”“refus[al]was tantamount to“unresponsiveness”

find no error in this finding.for the Weinspections.assessors
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statutoryIn matters of we are the final ofinterpretation, arbiters the
thelegislative expressedintent as in words of the statute aconsidered as
(State Johanson), 148,v.whole. Petition State N.H. 156 N.H. 151ofof

(2007). statute,examiningWhen the of the thelanguage plainwe ascribe
ordinary meaningand to the words Id. We interpret legislativeused.

intent from the statute as written and notwill consider what the
legislature might have or thelanguagesaid add that notlegislature did see
fit to include. Id.

DictionaryWebster’s Third New International 1910
2002)(unabridged as,ed. defines “refuse” things,other “to oramong show

(asexpress unwillingness asked,a to do orpositive comply with something
demanded, Here, above,expected).” explainedas taxpayersthe had

opportunitiesnumerous permitto the toTown’s assessor theirinspect
properties. Rather than affirmatively acting to orgrant deny the assessor
permission to enter their theproperties, taxpayers tosimply failed

therespond multiple requeststo Town’s for Ininspections. doing,so the
taxpayers expressed an unwillingness complyto with the requestTown’s

inspections,for and thus to grant“refuse[d] consent” to the toassessors
enter their properties. Accordingly, we conclude that the properlyboard
found taxpayersthat the lost their toright when toappeal they failed

to therespond requestsTown’s for inspections.
theFinally, taxpayers theargue that board erred in requiring
ofinspections their homes before examining challengestheir to the land

assessments. According to the taxpayers, inspectionssuch were irrelevant
to the board’s ability and,to evaluate assessments, therefore,the land the
board could have addressed the land assessments independently. We
disagree.

In their abatement applications, the taxpayers asserted that the
assessments of their properties, “both as to the buildings,”land and were
disproportionately high when compared to the general level of assessment
in the Town and similarlyother situated property. carry“[T]o the burden
of proving disproportionality, a musttaxpayer establish that the
taxpayer’s property is assessed at a higher percentage marketof fair
value than the at whichpercentage isproperty generally inassessed the
town.” Verizon New v.England City Rochester, (2004)151 263, 272N.H.of

199)added);(emphasis Trust,see Nadeau 155 N.H. at question812. The
to be determined is whether the taxpayers are orunlawfully taxedunjustly
as between them and other Trust,taxpayers. Nadeau 155 N.H. at1994
812.

In asserting that the land assessments should have been separately
addressed, the aretaxpayers theirtreating land as distinct taxable
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this distinction is bothbuildings. Assuming plausiblefrom theirproperties
relevant, proving“had the burden of that taxabletaxpayers [their]and the

theovervalued and totalaggregatein theproperties] w[ere]
563,Berlin, 142Paper CityCo. N.H.excessive.” Crown v.assessments] of

214,(1997) added); 126 N.H. 217Sunapee,see(emphases Appeal569 of
(1899).Manchester, 200, “If(1985); 205 theCo. v. 70 N.H.Mfg.Amoskeag

but assessment on allhigh, averageone is thepropertyassessed value of
notthe will beby proper, taxpayerthe istaxpayerownedproperties

not the correction ofjustice requirean since doesentitled to abatement
theinjurious appellant.”effect is not tojointof valuation whoseerrors

27.07,Loughlin, § at 282.supra

Thus, could have the land assessmentseven if the board addressed
into examine those assessmentsit still have neededwouldseparately,

to whether thethe assessments determinebuildings’withconjunction
the taxpayerstaxed. Whiledisproportionatelyweretaxpayers being

the boardbuildings,into land andsplitto the assessmentsattempt
tax on“[a]ny appealthat assessment basedcorrectly propertyfound

the of the inrequires propertya review of market valuedisproportionality
level of assessment.”(i.e., buildings)land and the Town’sentiretyits and

the of whetherquestiondo not raise broaderBecause the taxpayers
thenecessary for the board to evaluate abatementwereinspections

we that the boardnot it. concludeAccordingly,we do addressapplications,
the under RSA 74:17.lawfully appealsdismissed

Affirmed.
Galway Hicks,Dalianis, JJ.,Broderick, C.J., and concurred.and
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