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in his of notappeal,defendant notice butby49. All raised theat issues
648, (1998).briefed, v. 142 N.H. 653Mountjoy,Stateare deemed waived.

in andpart; part;in vacatedAffirmed
remanded.

Galway Hicks, JJ.,Duggan, and concurred.
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Kelly A. Ayotte, attorney general W. Kennedy,{James assistant
attorney general, on the memorandum of orally),law and for the State.

Ricker, PLLC,Sherman & of Portsmouth A Ricker theon{Michael
brief and fororally), the defendant.

j.DUGGAN, This is an interlocutory from theappeal Superior Court’s
J.) denial of{Coffey, the defendant’s motion to dismiss the Weindictment.

andaffirm remand.
The trial court theapproved following facts in the interlocutory appeal

8, 2005,statement. On March Gail actingWebster was as supervisor of the
for thechecklist Town of Windham’s annual town election. As supervisor

checklist, official,”of the Webster was the “election see RSA 652:14 (Supp.
2006), responsible for registering voters and maintaining the town’s voter
checklist, (1996). time,see RSA however,652:15 At the same Webster was

inrunning the election for “Trustee of Cemetery.”
election,At the the defendant allegedly became in fightinvolved a

between his father and a third party. Webster attempted to locate a police
and,to quellofficer this skirmish the State alleges, was thepushed by

result,defendant. As a the State charged the defendant with felonious
aupon pursuant (1996).assault town officer to RSA 659:41 The indictment

that thealleged defendant “did knowingly cause unprivileged physical
tocontact Gail by strikingWebster her in the chest with his hand or hands

she waswhile in heracting official as acapacity town officer anat
election.”
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indictment, arguingto the that becauseThe moved dismissdefendant
the cemetery disqualifiedfor trustee of she waswas on the ballotWebster

(1996),official, RSA and thus was notelection see 658:24actingfrom as an
byas RSA“discharging duty requiredh[er]a of office”a town officer

motion, RSA did notrulingThe court the that 658:24659:41. trial denied
because, asunder RSA 659:41prosecution “[w]hilethe defendant’sprevent

asactinghave been fromdisqualifiedof Ms. Webster tooughta matter law
election, in she wasrealityat the Windhamof the ChecklistSupervisor

not.”
officer, mustfor a town the StateuponTo obtain a conviction assault

officer”;(1) “town, andcity,a or wardthat: the defendant assaultedprove
(2) assault, dutydischarge anythe officer was “in the ofat the time of said

that theelection.” RSA 659:41. The defendantany arguesof his office at
because, 658:24,RSApursuantcannot this burden to WebstercarryState

atas of checklistdisqualified acting supervisorfrom theautomaticallywas
Therefore, defendant,to the all actsaccordingthe Windham election.

void, and, result,at the were as a Websterbyconducted Webster election
alleged“a office” at the time of thedischarging dutywas not of h[er]

andas under RSA 659:41. The State disagreesassault required
that, she have beenregardless disqualified,of whether shouldemphasizes

Theher office the time of the assault.dischargingWebster was duties of at
under RSAprotectedcontends that Webster therefore remainsState

as, minimum,at a town officer.659:41 defacto
Inanalysis RSA 658:24 659:41.requiresResolution of this case an of and

statute, ordinaryof we the andlanguage plainthe a ascribeinterpreting
theto used the intent frommeaning legislativethe words and discern

693,v. 154 697Epsom,statute as written. ElderTrust Fla. Town N.H.of of
(2007). said, or addlegislature mightWe will not consider what the have

However,fit Id. we arelegislaturethat the did not see to include.language
legislature’s intent it is in the wordsexpressedthe final arbiters of the as
as Id.of the statute considered a whole.

mind,in we turn first to theprinciples disqualificationWith these
statute, In RSApertinent part, provides:RSA 658:24. 658:24

onwhose name a ballot for an electiveAny person appears
anbe from duties asdisqualified performing... shallposition

in that A so shall notperson disqualifiedelection official election.
anyto have office but rather to beonlybe considered vacated
replacementA shall betemporary appointedabsent therefrom.

RSAprovidedas in 658:19-658:22.

outset, is self-­agreeAt the we the defendant that RSA 658:24with
makeclearly evidenced its intent toexecuting. legislatureThe
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by auxiliarythe verb “shall.” Seedisqualification compulsory using City of
571, (2006).153 574 isRochester v. N.H. word ‘shall’Corpening, “[T]he

command;a itregarded although controlling, significantas not isgenerally
that v.indicating mandatory.” McCarthyas the intent the statute is

Wheeler, 643, (2005). legislature152 645 Had theN.H. intended
conditional, more permissiveto be it would have chosendisqualification

Rochester, at“may”such as or See 153 N.H.language, “might.” City of
We therefore with the that foragree candidacy574. defendant Webster’s

cemeteryof the fromautomatically disqualified registeringtrustee her
at particularvoters this Windham election.

question byThe more difficult is whatposed appealthis effect this
election,onhas Webster’s at the time of thedisqualification status

considering she was acustomarynevertheless duties forperforming
believe,of the checklist. Seesupervisor RSA 652:15. We do not as the

defendant that it fromsuggests, necessarily follows Webster’s
that all dutiesdisqualification performed by her at the election were null

voidand ab initio. We find no for insupport propositionthis the language
Indeed,RSA only remedyof 658:24. the that the statutedisqualification

isexplicitly provides for the of aappointment “temporary replacement”
any face,for RSAdisqualified officer. 658:24.On its 658:24 toappearsRSA

be more limited in effects thanits the defendant urges.

We believe that for of this thepurposes appeal, most salient
of RSA islanguage There,658:24 found in the second sentence. the

legislature explains that a town notdisqualified officer is to“considered
have vacated office butany onlyrather to be absent therefrom.” RSA

words,In658:24. other a disqualified officer orpossessionretains of his
respectiveher office even though thelegally officer is absent. Id. This

significantdistinction becomes in of thelight specific oflanguage the
statute, 659:41:assault RSA

Any town,person who shall assault city,a or ward officer ... in
the discharge any dutyof his at election shallany beof office

of a A Bguilty felonyclass or a felony,class but never less than a
class B other offelony, provisions the law to the contrary
notwithstanding.

added.)(Emphasis The legislature’s use of the phrase “any duty of his
office” means that the focus in this criminal statuteapplying is upon
whether the officer was discharging customarilyduties assigned to his

not,office. Id. The statute does as the defendant turnurges, theupon
individualized of the particularduties town weofficer. Were to itsay that
did, we would in essence be ignoring legislature’sthe inclusion of the word
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(2003) (“CourtsRix, 131, 132150 N.H.in RSA 659:41.See State v.“office”
of the nor addplain language legislationcan the wordsignoreneither

include.”). tolegislaturedid see fit to The chosewhich the lawmakers not
than theof rather the duties of Wefocus on the duties the officer.office

under RSAprotectionthat town officers are afforded 659:41therefore find
a todischarging duty ordinarily assignedassaultedtheywhen are while

their office.

above, althoughmeets this As discussed WebsterWebster standard.
in theact,to was still of office ofpossessionhad shedisqualifiedbeen

RSA 658:24. therefore retained hersupervisor of the checklist. See She
Becauselegaltitle officer her absence. See id. Websterdespiteas a town

checklist,administration the a responsibilityin the ofaidingwas
checklist,of she alsoto the the wascustomarily assigned supervisor

RSA Thatin a of office. See 652:15. Webster wasduty herengaged
stillconsequence dischargingact is of no since she wasdisqualified to so

duties of “her office.”RSA 659:41.

aHowever, if with the defendant that criminalagreeeven we were to
of the individual town officer’sanalysisunder RSA 659:41charge requires

duties, protectedremain because she acted aswould neverthelessWebster
an officer de facto is one who has the“Broadly speaking,a officer.defacto

be, yetthe he or she assumes to and is not areputation beingof officer
Employees §of Public 339good pointin law.” 67 C.J.S. andofficer Officers

(2002). andoctrine, who enters into office andpersonUnder the “[a]
anbythe duties thereof virtue of electionperformanceundertakes the of

facto, thoughor an de he ... has subsequentlyis officerappointment,
Hunt,No. 32to hold the office.” Center Hill Sch. Dist. v.become disabled

1937)(Ark. omitted);523, see also Health(quotation110 525S.W.2d
(Ga.351,Resources, S.E.2dDept.Inv. v. Ga. Human 233 352Facility of

1977) to hold”person may absolutely ineligible publica be(“[A]lthough
acts of an deoffice, acts while in office “are valid as the officerhis official

omitted)). the topracticalThe effect of doctrine is(quotationfacto.”
jureacts of a and a de officerdistinction between theanyremove defacto

and are 67 C.J.S.public personsas the third concerned.insofar Officers
(2002).§and 349EmployeesPublic

officer, the title need not goodas a officer’s bequalifyTo defacto
of her office andpossessionin she must be in unobstructedlaw but
Porter,in the v. 158 S.E.2dpublic.its duties full view of Statedischarging

(Vt. 1993).(N.C. Oren, 337,626, 1968); v. A.2d 339see also State 627628
Moreover, the officer doctrine is:as we have stated previously, defacto
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policy necessity,founded considerations of and for theupon
protection public mayof the and individuals whose interests be

forthereby. public,affected Offices are created the benefit of the
and are not to into the title ofprivate parties permitted inquire

inclothed with the of suchpersons apparentevidence offices and
possession powersof their and functions.

(1928) omitted).Boiselle, 339,State v. 83 N.H. 341-42 (quotation
officer,a deAccordingly, person goodonce a is deemed the“[f]orfacto

order and ispeace society authorityof to be andrespected obeyed[her]
in moderegular prescribed byuntil some law title investigated[her] is and

determined.” Id. at 341. It universallyhas been that theaccepted regular
mode for such an titlechallenging officer’s is a suit in the officerwhich is a

See,suchparty, Mitchell,as a warranto v.quo proceeding. e.g., State 458
1983).1089, 1090(Vt.A.2d

While rarely precisewe have considered ofthe the decontours facto
doctrine, Boiselle,officer 341-42,see 83 at SupremeN.H. the Court of

Vermont has addressed cases similar to this one and theapplied doctrine.
Mitchell, 1090;See State v. 458 Oren,A.2d at State v. 627 A.2d at 340. In

Mitchell,State v. the defendant was convicted under a statute providing
for an enhanced forpenalty uponassaults “a law enforcement officer
performing duty.” Mitchell,a lawful 458 A.2d at The1089-90. defendant
argued on thatappeal his victim failedhad to acomplete statutorily-
required training course and appointment deputythus his sheriffas was

result,void. Id. at a1090.As the defendant asserted that his victim had not
a lawbeen enforcement officer “performing a lawful asduty” required by

the statute. Id. The court found it unnecessary pass uponto the
argument because,defendant’s irrespective of hewhether had the

required qualifications for the position, the victim beenhad operating
under color of law and was thus a de officer. Accordingly,Id. thefacto
court held that the defendant was barred from thechallenging officer’s
title incollaterally a criminal suit. Id.

Similarly, Oren,in v.State the defendant appealed his conviction for
“hindering a law enforcement officer” after discovering that the purported
officer’s commission had expired daysseven prior to the incident with

Oren,which he was charged. 627 A.2d at 338. The defendant asserted that
the State prove officer,could not that his was anvictim materiala element
of the charge, and therefore the againstcase him should be dismissed. Id.
After considering evidence that theindicating officer’s commission had
lapsed because of a in thetypographical error of therecording expiration

ofdate her theappointment, court theupheld defendant’s conviction.Id. at
that,339. In courtsupport, the regardlessreasoned of the technical lapse
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at of thethe a de officer the timeher officer wasappointment,of facto
because, inacting possession”in she was the “unobstructedpart,incident

wasresult,a the court held that the officer’s statusthe office. Id. Asof
the should be affirmed. Id.the defendant and convictionbyunassailable

totechnicallytoauthority prioract ceasedlegalEven if Webster’s
338-39, Oren,as in Webstercharge,rise to the id. atthe incident giving

underlyingthe time ofof her office at thepossessionwas in unobstructed
theacquiescencein full and ofdischarging her duties viewincident and

in suchthe Vermont Court thatagree SupremeId. 339. We withpublic. at
to the of thecases, imprimaturofficer retainpublic appearswhere the

that bepartiesis mere thirdusurper, public policy requiresand not aState
necessity ofofficer’s actions “without therely uponto suchpermitted

end, doctrinethis the officertheir title.” Id. To serveinvestigating defacto
applicable.is

case, not the ofchallenged legitimacythe defendant hasIn this
the Nor hassupervisorto the office of of checklist.appointmentWebster’s

not possessionthat Webster was in the unobstructedarguedthe defendant
thein ofacquiescenceits duties full view anddischargingof her office and
thesure, the record thatat of the incident. To be indicatesthe timepublic

evenRSA 658:24 notdeficiency qualifications byin caused wasWebster’s
“rightfulwas indicted. While Webster’suntil after the defendantnoticed

Boiselle,State 83authoritycolor of took its v.authority gone, place.”was
color title and wasactingwas at the election under ofN.H. at 342.Webster

§ 343See C.­J.S. and Public Employeesthus a de officer. 67 Officersfacto
officers,(2002)(“Persons asmaytitle behaving regardedcolor of defacto

forstatutory qualificationsthethough they... possessdo notlegallyeven
her titleoffice.”). of acts andAccordingly, validitythe Webster’sthe

Seethe in this criminal case.collaterally bybe attacked defendantcannot
Mitchell, A.2d at 1090.458

officer does completelythat the doctrine notemphasizeWe de facto
instance, well-her from For it ischallenge.or actionsinsulate Webster

doctrine, here, that anthe not relevant isexceptionthat an tosettled
ainvoke the doctrine whenpermittedwith title is not toofficer defective

339;Oren, 627 at and Publicto a A.2d 67 C.J.S.suit.party Officers
suit,(2002). were, therefore, quoa warranto§ 349 If thisEmployees

in herthe officer doctrinewould be unable to invoke deWebster facto
However, criminalSee, Mitchell, A.2d at 1090. in thisdefense. 458e.g.,

a See id. atdefendant, party.is not consideredof the Websterprosecution
Thus, apply.notto the de officer doctrine doesexception1090. this facto
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Webster, awe the trial court because as deAccordingly, affirm fado
officer, adischarging chargewas duties of her office as for underrequired
RSA 659:41.

Affirmed.
GalwayC.J., JJ.,Broderick, Dalianis, Hicks,and and concurred.
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