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J. assistantAyotte, attorney general {Benjamin Agati,AKelly
and for the State.orally),on the briefattorney general,

defender, Concord, on theLothstein, ofappellateassistantTheodore
orally, for the defendant.brief and

Hancock,DALIANIS, defendant, byhis convictionappealsJ. The Richard
J.) for misdemeanor(Barry,his in Courtjury Superiora and sentence

(2007). part, partWe affirm in vacate inRSA 631:2-asimple assault. See
and remand.

followingthe Two officersprobationThe could have found facts:jury
probation.in home the terms of hisviolatingthe defendant his forarrested

correction, to thethe of he threatened suetransport to houseDuring
them,one Officer Donald Valente.officers and assaulted of

Later, hesimpleThe with misdemeanor assault.chargeddefendant was
trial,At defense counsel cross-examined Valentecivilly.sued Valente

it,he of the trial courtOnce Valente admitted was awareabout the suit.
After the found the defendantjuryfurther about it.questioningprevented

inassault, him monthsthe trial court sentenced to twelveguilty simpleof
$2,000committed, years probation.a fine and twojail, stand

wassentencing probationthat him toarguesOn the defendantappeal,
withsentencing powercourt left itself noerror because the trialplain

also the trial court erredarguesenforce The defendantprobation.which to
eachhis Valente. We addressin the of cross-examination oflimiting scope

in turn.argument
(1996 2006)that, & Supp.to RSA 651:2pursuantThe defendant asserts

in(amended 2006), to probationtrial cannot sentence a defendanta court
Heofthe fine and maximum incarceration.periodaddition to maximum

the maximumsuspend portiontrial must a ofcontends that the court
arguesof The Statecompliance.future enforcementpermitsentence to

that651:2 not andof RSA are exclusivesentencing parametersthat the
ofavenuesto utilize alternativetrial courts have broad discretion

to probationcriminal contempt, punishsuch as indirectpunishment,
in thehe did not raise this issueThe defendant concedes thatviolations.

Blackmer,and, thus, 149court, it is for review. State v.preservedtrial not
(2003). our47, He the court to consider the issue underN.H. 48-49 asks

error rule.plain
inrule, the trialmayerror we consider errors not raisedplainUnder the

“However, the used sparingly,R. 16-A. rule should becourt. See SUP.Ct.
miscarriage justicein which a ofuse limited those circumstancesits to
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(2006)263,Matey,would otherwise result.” State v. 153 N.H. 266
omitted). “(1)and find under(quotation brackets To error this rule: there

(2) (3)error;must the be plain,be error must the error must affect
(4) fairness,therights; seriouslysubstantial and error must affect the

orintegrity public reputation of Id.judicial proceedings.” (quotation
omitted).

Resolving issue lookrequiresthis us to to the of RSA 651:2language
priorand our for guidance.cases In matters of westatutory interpretation,

are the final of legislature expressedarbiter the intent of the in theas
of Warden,words a statute considered as a whole. v.Duquette N.H. State

Prison, 737, (2007).154 N.H. 740 We construe ofprovisions the Criminal
Code theaccording importto fair of their terms and to promote justice.
Id.; (2007).RSAsee 625:3

(2007),Pursuant to RSA 651:1 “The ofprovisions chapter[RSA 651]
govern ...,the sentencing everyfor offense except as RSAprovided by

651:1,630.” RSA I.[chapter] Trial courts “assignhave discretion to
sentences, sentence,different suspend or ingrant probation order to

deterrence,achieve the ofgoals punishment, ofprotection andsociety
Evans, 501, (1985).rehabilitation.” However,State v. 127 N.H. 505 “the

discretion of judgethe asentencing [is to choice of imprisonment,limited]
probation, Id.;conditional or ordischarge,unconditional a fine.” RSAsee
651:2,1.

651:2,Under RSA the maximum term for aprison class A misdemeanor
year $2,000. 651:2, IV(a).is one and the maximum fine is RSA 11(c),

Probation is also “if theavailable court finds suchthat is in ofperson need
the supervision guidance probationand that the provideservice can under
such the 651:2,V(a).conditions as court may impose.” RSA For Aa class
misdemeanor, probation may not exceed two Theyears. Id. statute also
provides how probation may be enforced: “When a probation ... is
revoked, fined,the defendant bemay IV,as authorized by if aparagraph
fine notwas inimposed addition to the probation____Otherwise the
defendant shall be tosentenced imprisonment byas authorized paragraph

651:2, added).II.” RSA (emphasisVII

651:2,We RSAinterpret VII to mandate that probation violations be
enforced exclusively fine,athrough imposing 651:2, IV,under RSA or
imprisonment 651:2,under RSA II. Though the trial court has discretion
to incarceration,sentence a fine,defendant to impose a or a combination of

two,the it may not sentence a defendant to both if itstatutory máximums
also imposes probation.

interpretationThis is consistent with our prior case law. In State v.
White, 555,131 (1989),N.H. instance,557-58 for upheldwe the sentence of
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he violatedto incarceration whenwho was sentenceda defendant
to than thebeen sentenced lesspreviouslyThe defendant hadprobation.

White, at 556-and no fine. 131 N.H.statutory imprisonmentmaximum of
fines orauthorizes courts to“[statutory imposethat lawexplained57. We

to of maximumupviolation the balance theupon probationimprisonment
case,at “In theimposed Id. 557. thisoriginally.”have beenwhich could
statutorythan thecourt, the defendant to lesshaving sentencedtrial

not leviedpled havingfor he had andguilty,for the crime whichmaximum
the interestfine, libertyto limit defendant’sjurisdictionretainedany

atprobation period.”of the Id.imposition two-yearof thefurther because
558.

Perkins, 713, (1981),715-16 wein v. 121 N.H.StateSimilarly,
RSA 651:2 sentence aa court has discretion under tothat trialdetermined

and Theimprisonment probation.maximum term ofdefendant to both the
him inconsistentsentencing probationthat to wasargueddefendant had

to enforcebecause there was no mechanismchapterRSA 651with
thatPerkins, disagreed, concludingat 715. We the121 N.H.probation.

651:2, VII.byis RSA Id.probation providedmechanism forenforcement
sentenceFurther, originalthe sentence because hisupheld715-16. weat

and, thus, he if probation.a fine could be fined he violateddid not include
that herethat the event the defendant“[i]nat 716. We cautionedId.

him additionalthe trial court cannot sentence toprobationviolates ...
he to the maximumbecause has been sentencedperiods of incarceration

for crime involved.” Id.of incarceration theperiod

specifically probationnor addressed whetherNeither Perkins White
However, casesof RSA 651:2. in bothmayviolations be outsidepunished

VII,court, 651:2, tothe under RSA is limitedmade it clear that trialwe
aonly through portiona of defendant’senforcing retainingprobation

elements of thewe conclude that the fourAccordingly,maximum sentence.
must, imposein tomet here. A trial court orderplain error rule have been

anits as enforcementportion sentencing powerretain a ofprobation,
case,so in this the trial court erred. Givenfailed to doHavingmechanism.

law, plain.our the errorof RSA 651:2and case waslanguagethe
structurethat trial court has broad discretion toarguesThe State the

In the Stateto needs of each case. particular,theaccordingsentences
to enforcepoweruse its criminalmay contemptthat a trial courtargues

probation.

trial court when aimposed bya sanction thecontemptCriminal is
to a order of which theintentionally complyfailed with validdefendant has

764,v. 153 N.H.knowledge. Mortgage Specialists Davey,haddefendant
(2006). contemptDirect isis either direct or indirect. Id.Contempt788
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presencecommitted in the the inof court and its immediate view. Id.
presenceIndirect is committed outside the of thecontempt judge, without

knowledgethe of element ofjudge having personal every contempt. Id.
contemptWhile direct indirectmay summarily punished, contemptbe

procedural that the duerequires process.formalities afford defendant Id.
Indirect criminal treated andcontempt allegedis as a misdemeanor the

jurycontemnor must be accorded a trial if the trial court imposewishes to
a of greatersentence than six months in the house of correction. at 788-Id.
89.

agreeWe the State that a court inwith trial has broad discretion
However,sentencing. above, theas we noted trial court’s discretion is

to the it beenauthority given bylimited has RSA 651:2. The legislature
has not afforded trial courts to apunish probationdiscretion violation with
contempt. We will not whatconsider the have or addlegislature might said

to the legislaturewords statute that the not see todid fit include. State v.
Simone, (2004).328,151N.H. 330

Further, the argumentState’s raises due process “[D]ueconcerns.
arequires sentencingProcess court to make at ofclear the time

sentencing in andplain punishmentcertain terms what it exactingis as
well as the extent to thewhich court retains imposediscretion to
punishment at a later date underand what the mayconditions sentence be

Warden, (2005)Prison,modified.” v. N.H.Crosby 44,State 152 N.H. 46
omitted). In(quotation White,both Perkins and the putdefendants were

on ofnotice the trial court’s continuing sentencing authority as as thewell
potential repercussions theyshould the ofviolate terms their probation.
Here, no further atpenalty was ascertainable the time of insentencing;
fact, there was to whetheruncertainty as the defendant could punishedbe
at all. we theAccordingly, vacate defendant’s sentence and remand for
resentencing consistent with this opinion.

We next turn theto defendant’s assertion that the trial court inerred
thelimiting of his Toscope cross-examination. the extent arguesthat he

that this violated Constitution,the State he has failed to preserve this
argument issue, (1)for our review. To thepreserve this defendant must:

court; (2)inraise it the trial and specifically invoke a ofprovision the State
(1986).Constitution in 628,his brief. State v. Dellorfano, 128 N.H. 632 As

neither,the defendant has done we will performnot a State constitutional
Id. atanalysis. 633.

To the heextent that argues that the oflimiting scope cross-examination
the Evidence,violated New Hampshire Rules of he not fullyhas briefed

these arguments and we to Blackmer,decline consider them. See 149 N.H.



306

in his of notappeal,defendant notice butby49. All raised theat issues
648, (1998).briefed, v. 142 N.H. 653Mountjoy,Stateare deemed waived.

in andpart; part;in vacatedAffirmed
remanded.

Galway Hicks, JJ.,Duggan, and concurred.
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