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thecase, the trial court did not warrantthis the evidence beforethat in
Accordingly, we reverse.of final order.stalkingissuance a

Reversed.

Galway Hicks, JJ.,Duggan, and concurred.Dalianis,
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2005,13, aOn December final divorce decree entered theregardingwas
(nowmother,father and the Gretchen M. Conner The decreeMcEvoy).

included forpermanent stipulations and a the twoparenting plan children.
23,2006,On May bring modifythe mother filed a motion to forward and

the parenting plan, asking changethe court to the children’s visitation
time duringwith their father the school and to order the toweek father

ofgive one the children a medication specifically prescribed for that child’s
attention deficit hyperactivity disorder. The mother also filed a motion for
contempt alia,arguing, inter that the father had pay“refused to his one-

children____”half ofportion daycarethe for theexpense
2006,In mid-July partiesthe notified thewere that motions would be

30, 2006,on August 22,heard 2006. On August the father filed an answer
to motion modify, askingthe to that it thatbe denied and the court appoint

cross-motion,a ad litem.guardian He also filed both a the court toasking
themodify parties’ child ansupport obligations, and answer to the

motion,contempt theasking court to order the mother to discuss daycare
expenses with him toprior them toincurring and consult with him
concerning medical treatment for the children. On day hearing,the of the
the father asked the court to convert the hearing from a final onhearing
the motions to structuringa conference forto allow time fordiscovery and
the ofappointment a guardian ad litem. The motion was denied and the
hearing proceeded on offers of proof.

31, 2006,On August the court granted the motion to bring forward and
bymodify requiring the father “provideto [the hischild] medication as

prescribed by physician”child’s][the and that if hestating fails to provide
the medication “he will forfeit his custodial time.” The court also granted
the motion for contempt $1,240,and ordered the father to pay his share of
daycare and expenses.miscellaneous

On appeal, (1)the arguesfather that the court erred in: denying his
motion to convert the tohearing conference; (2)a structuring not

litem; (3)aappointing guardian ad findingand him in contempt for failure
daycareto pay expenses. arguesHe that the andfirst third asserted

errors rise to the level of constitutional processdue violations.
Before discussing error,the father’s claims of we note the ofthat at time

divorce,the partiesthe filed an agreed-upon parenting plan, RSAsee 461-
2006),A:4 (Supp. which included a section on how disputes about parenting

issues would be It provides:resolved.

In future,the if the parents disagreementhave a about
issues,parenting parentsthe shall to work it outtry in the best

child(ren).interest of the If the areparents unable to work out
the disagreement, they shall seek the ahelp of neutral third



252

outif are to workOnly parentsthe unableparty to assist them.
theyassistance willpartyafter thirddisagreement seekingthe

decide the issue.ask the Court to

mandatory,thisnor the court referencedparties apparentlyNeither the
to a assist thepartyhave neutral thirdmutually obligationagreed-upon

beforedisagreements parentingabout issuesparents resolvingin their
cases, toexpect parties complyto intervene. In future wethe courtasking

parenting plans.such inprovisionswith
by denying hisfirst he contends thatargument,As for the father’s

conference,to the courthearing structuringato convert themotion
todiscovery hearingtheconducting priorhim fromeffectively prevented

daysthat the father had forty-twomother counterson the merits. The
hearingand the itself.hearingnotification of the datebetween the

themanaging proceedingshas discretion inThe trial court broad
149 N.H.County,Servs. SullivanMurray Developmentalit. v.before of

(2003) (broad in andmanagingthe trial court264, 268 discretion afforded
trial);of v.and on the conduct the Elevensdiscovery rulingsupervising

(2001) (“[t]he67, of the trialBow, timing146 manner andN.H. 72Town of
a of andquestion justiceof in an action isof all or the issuespart

a trialjudge”).of the trial We reviewwithin the discretionconvenience
discretionin area an unsustainable exercise ofthis underrulingscourt’s

Lambert, 295,267; 147 N.H.149 N.H. at State v.Murray,standard. See
standard).(2001) of Tounsustainable exercise discretion(explaining296

standard, respondentthe mustthe court erred under thisestablish that
ruling untenable or unreasonableclearlythat the court’s wasdemonstrate

facts,Lambert, On theseof See 147 N.H. at 296.the his case.prejudiceto
its inunsustainablydid not exercise discretionconclude that the courtwe

the motion.denying

not ais court erred by appointingThe second issue whether the
(GAL). necessarythat a was toargueslitem The father GALguardian ad

it the child’s best interests to requireto court whether was inthe onreport
461-A:16, IUnder RSAprescribedto the medication.him administer

2006), to GAL is within the trial court’sappointwhether a(Supp.
regularHere, a letter from the child’sjudgethe trial haddiscretion.
forthe need thespecialist regardingan from aand evaluationphysician

information, unsustainablythe did notGiven this courtmedication.
a GAL.by appointingdiscretion notexercise its

Third, contemptin him infindingfather that the court erredarguesthe
that because thedaycare expenses.to He contendspayfor his failure
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not daycare expenses prior incurringmother did discuss the with him to
them, non-payment.he should not have been found in forcontempt

decree,permanentUnder the that was of thestipulation part divorce
and agreedthe mother father to share the cost of and“equally daycare

expenses They agreedmiscellaneous for the children.” also that “[t]he
willparties expenses.discuss these Neither willparty unreasonably

omitted.)agreement.” (Emphasis Althoughwithhold the trial court did not
directly address daycarewhether the mother discussed arrangements, she

consulted,contends that the expensesfather was knew of the and “had
merely chosen not to pay.”

“The contempt power discretionaryis and the isproper inquiry not
whether wouldwe have found the inrespondent but whether thecontempt,

unsustainablytrial court exercised its discretion.” In the Matter Stall &of
Stall, 163, (2005).153 N.H. 168 We hold that the court did not
unsustainably exercise its discretion.

In her offer of proof, credited,which the court apparently the
(1)mother noted that: the children had been with one of daycarethe

providers on Wednesdays and Thursdays “for two soyears, prior to the
divorce”; (2) 2006,in Marchearly the mother contacted the father and told
him that she needed another onprovider andMondays occasional

(3)Tuesdays; the mother sent the father two letters hisregarding failure
(4)pay expenses;to the and the picked upfather the children from both

Moreover,providers. the father acknowledged spokenthat he had with the
mother reducingabout daycare expenses by allowing grandmotherthe and
step-grandmother to watch Thus,the children from time to time. this
record amply supports the trial court’s implicit finding partiesthat the

daycarediscussed expenses and the father tosimply pay.refused
To the extent the father asserts ofviolations his due process rights

Constitution,under the State where,he has failed to demonstrate in the
record, he raisedproperly them below. We therefore refuse to address
these Dellorfano, 628, (1986).assertions. State v. 128N.H. 632

Affirmed.
GalwayBroderick, C.J., Dalianis, JJ.,and Hicks,and concurred.


