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Here, notwithstanding the lack of factual directed to some offindings
factors,the S.V.J. there can be no that unlawful ofgainsaying possession

inany drug anycontrolled school is a serious that to beproblem needs
664-65;Drake,identified and addressed N.H.expeditiously. See 139 at T.

O., Moreover,L. 469 U.S. at 339-40. the information which theupon
teacher,assistant acted was a and itprincipal provided by was reasonable

for the assistant toprincipal reportedbelieve that the teacher would have
any concerns the ofreliabilityabout the information he was passing along.
Accordingly, the in justifiedsearch this case was at its inception, based
upon factors,the applied degreeS.V.J. as with the appropriate of
flexibility.

Because the search in this case was reasonable under all the
circumstances, we affirm the trial denyingcourt’s order the juvenile’s
motion to suppress.

Affirmed.
GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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Comer, se,proJennifer filed no brief.

Shur, on and(Dawnangelaof Minton the briefBernstein Manchester
respondent.for theorally),

(Ann Rice, attorneyassociateattorneyA M.Ayotte, generalKelly
State,for the as amicus curiae.orally),on the brief andgeneral,

a finalBRODERICK, Tracey, appealsPatrick Seanrespondent,C.J. The
(2007), theorder, against byissued him Nashuasee RSA 633:3-astalking

J.).(Leary,District Court We reverse.

I

12, 2006, Tracey wasfollowing.the Until MarchsupportsThe record
Comer, lived her in her home.to the Jennifer and withengaged petitioner,

out, did,12, to which he and over theTraceyOn Comer asked moveMarch
so, the For several weeks afterengagement.next or Comer broke offweek

Onthat, belongings Tracey. Apriland other toclothingComer delivered
from residence.15, belongingsthe last of his Comer’sTracey removed

had financialand various unresolvedthey up, TraceyAfter broke Comer
other,thebyeach he or she was owedconcerning moneyissues believed

addition,Inring. Traceythe of the engagementand concerning disposition
her forexplainedhad never reasonsadequatelybelieved that Comer

satisfactoryto elicit aup Tracey attemptingwith him. While wasbreaking
Comer, him that she wished totellingfrom she in turn wasexplanation

have contact with him.no further
her.3, and asked to meet with SheTracey telephonedOn ComerJune

him and ended the conversationdid want to see him or talk tosaid she not
Comer wasgo appointment.to to a hair Whenby telling him she had

salon, parkingher in theTracey waitingat hair she found forfinished the
him,with and then drovetalkingtold she not comfortablelot. She him was

telephone messages,Comer two whichaway. day, TraceyLater that left
recorda which are not of thepartfor officer butplayed policeComer

theus, to been of the record beforepartbefore and which not haveappear
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trial court. the content of Comer testified thatRegarding messages,those
Tracey told her he not a stalker and as follows:Traceywas testified

Jennifer,basicallyThe context of both voicemails Iwere
there,Ithings updidn’t articulate well wentprobably very when

I Ito that effect. And said—I wassomething just lookingbelieve
for some answers as to the didwhy things way theyended and
why she treated me the she and I oneway did was—believe of

Ithe terms used that I was forlookingwas some ascompassion
to thosegetting answers.

Notwithstanding record,inthat evidence the the trial court nomade
factual findings concerning the content of the June 3 Aftertelephone calls.

3,June hadTracey no further contact with Comer.
3,During the onparking-lot encounter June Comer saw wasTraceythat

car,adriving new and that the car Hampshirehad New license plates.
Because she believed wasTracey Massachusetts,still in sheliving
contacted the registry of motor vehicles on June 5 and learned that he had

residence,the carregistered using i.e.,the address of theyher the home
togetherhad lived in until the break-up. On that same sheday, discovered

a ofpile cigarette underbutts the seat of her car. The cigarettes she found
were the same Tracey 5,brand onsmoked. Also June Comer afiled
stalking petition against Tracey, which was served on June 9. The
narrative ofportion petition stated,the in its entirety:

I have repeatedly Traceyasked Mr. to instop contacting me any
manner 3, 2006,he has not.[and] On June he fromcalled an
unknown Inumber to me [and] answered. I told him Iagain did
not want to see him or talk to him. then up myHe showed at hair
salon waited for me. He then[and] called me 2 more times. The

May 31,week of TraceyPatrick registered newhis car in Hollis
myat address which he has not lived at since I believe3/12/06.

that he myhas entered house while I was atnot home. He has
exhibited violent behavior in the Ipast and am afraid. He has
ignored all of my requests notto contact me and his demeanor
goes from tofriendly angry very quickly.

The trial court and,issued a stalking temporary order a hearing,after
a stalking order,issued final based upon the followingfindings rulings:and

The parties were beengaged to married and had been residing
together at the plaintiff’s Hollis,residence in NH. plaintiffThe
broke off the engagement in ofMarch 2006 and the defendant
removed his possessions from the Hollis onresidence or about
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15, his thepossessions plaintiff2006. After he removedApril
that wished to terminate allmade it clear to the defendant she

herto and e-mail ontelephonecontact. The defendant continued
multiple occasions.

wishes,3, 2006, contrary her theexpressedOn toJune
plaintiff’sin lot of theparkingthe outsideappeareddefendant

had an and made contactknowing appointment,hair shestylist,
bywith her latertelephoneher. He made further contactwith

not,finds, more than that heprobablyThe court furtherday.that
and, tosubsequentin her car on June 3rdcigarette buttsplaced

residence, entered heritems from theremoving personalhis his
permission.herresidence without

circumstances, the findsConsidering of the courttotalitythe
targetedin a at thecourse of conductengagedthat the defendant

a to fear for herpersonwhich cause reasonablewouldplaintiff
and, the course of theduringobserved thesafety having plaintiff

the inactuallyfurther finds that washearing, plaintiff placed
fear.such

trial to have found that theforegoing, appearsthe the courtuponBased
(1) the 3in a course of conduct of: Juneengaged consistingrespondent

(3)(2) calls;encounter; subsequent telephone placingtwotheparking-lot
automobile; (4) enteringin and thecigarette petitioner’sbutts the

noted that defendant“[t]heresidence. While the trial courtpetitioner’s
occasions,”petitioner] multipleand e-mail ontelephone [thecontinued to

to 15 andreferring Aprilas contact betweenwhich could be construed
3, in theallegations anyfactual such activitiesconcerningJune the

standard, see RSAstatutory pleadingfall short of thestalking petition
and, result,633:3-a, Ill-a; 173-B:3, (2002), a that conduct wasRSA I as
thisparta of the or case.properly petitionnever

(1)reconsideration, contrarythat: toarguingThe moved forrespondent
that he lackedfinding, petition allegedthe trial court’s Comer’s never

residence, the evidence was insufficient toto enter her andpermission
heentered the residence after removedfindinga that he had eversupport

(2) bythe the trial court erred thebelongings; consideringlast of his
petition;it not mentioned in Comer’scigarette-butt deposit because was

(3) subsequentencounter and hisparking-lotand because the June 3
activities, trial courttheconstitutionally protectedcalls weretelephone

633:3-a,of RSAin in a course of conduct forincluding purposeserred them
1(a). reconsider, trial did notits motion to the courtdenyingIn order the

the encounterany parking-lotcalls or e-mailstelephone precedingmention
or calls that followed it.telephonethe



245

The trial court did that “in thesay [findings rulings supportingthe and
determined, not,stalking order the probablyfinal] court more than the

the plaintiff’s permissiondefendant entered residence without her and
appearedthat in the herparking stylist knowinghe lot of hair she had an

appointment legitimateand had no Thereason to be there.” trial court
then on reject respondent’swent to the theargument parking-lotthat

However,encounter was whileconstitutionally activity.a theprotected
trial court did address the therespondent’s argument parking-lotthat

constitutionallyencounter was itprotected, neither mentioned the two
telephone calls the the therespondent petitioner parking-lotmade to after
encounter nor respondent’saddressed the that thoseargument telephone
calls were also constitutionally protected theactivity. Regarding cigarette
butts, trial explained:the court

The court also thatfound the defendant left butts incigarette
plaintiff’sthe car shewhile was in the hair salon. The defendant

theargues plaintiffthat failed to inplead allegationthis her
event,petition court,and therefore this byas found the is

irrelevant and cannot used in a ofdeterminingbe course conduct.
First, while it was not itspecifically pled is related to the parking

Second,lot alleged.incident that was if is a separatethis event it
(2)constitutes thirda act. Since the requiresstatute two acts this

further finding is for theunnecessary plaintiff to meet her
burden of proof.

Thus, notwithstanding the trial “telephonecourt’s mention of e-[calls] and
occasions,”onmail... 3multiple and the two June in thetelephone calls

andfindings rulings order,itssupporting stalking final the order denying
the respondent’s motion for reconsideration could reasonably be read as

theclarifying stalking order byfinal that itspecifying was based aupon
ofcourse conduct that included theonly respondent’s theentry into

residence,petitioner’s the parking-lot cigarette-buttencounter and the
deposit. This appeal followed.

(1)On appeal, respondent arguesthe that the trial court: erroneously
uponrelied constitutionally protected activity; i.e., parking-lotthe

encounter and the subsequent telephonetwo calls as a for issuingbasis its
order; (2)finalstalking erroneously relied factsupon allegationsand not

included in stalking i.e.,the petition; petitioner’sthe allegations regarding
(3)the cigarette-butt deposit; and had insufficient toevidence itssupport

thatfindings respondentthe petitioner’sentered the residence after April
15 and that the respondent’s conduct would acause reasonable person to
fear safety.for her brief, State,The petitioner has filed no theand as

curiae,amicus onlyaddresses the respondent’s argument.constitutional
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II

bythe trial court erreddetermining whetherbegin byWe
governing the issuancedeposit. The statuteconsidering cigarette-buttthe

to a stalkinga who claims bestalking provides personof orders that when
thea in the district court ...by filing petitioncivilvictim relief“seek[s]

orders,notice, service, of such and theof and enforcementmethods
inthe as those set forth RSAthereof shall be samepenalties for violation

633:3-a, things, chapterRSA 173-BIII-a. otherAmong173-B.” RSA
alleged against the defendant shallthat ... of the factsprovides “[n]otice

defendant,” 173-B:3, plaintiffand that shall bebe to the RSAgiven “[t]he
the isthe if defendantpetition onlyto or amendpermitted supplement

to thehearingthe toopportunity prior respondan toprovided
Here, the cigarette-butt depositid.petition,”or amendedsupplemental

the not movestalking petition, petitionerthe and didwas not mentioned in
Because theallegation.to include that factualpetitionto amend the

andconcerning cigarette-butt deposit,thepetition allegationsincluded no
anythe suchhearingto to includepriorthe was not amendedpetition

theby consideringerred a matter of lawthe trial court asallegations,
Gauthier, 156the Aldrich & N.H.cigarette-butt deposit. See In Matter of

(2007).33, 34-35

Ill

findingthat the trial court’srespondent’s argumentwe turn to theNext
uponwas based insufficientpetitioner’she had entered the residencethat

of evidence claims as a matter of lawsufficiency theevidence. We review
theyof the trial court unless arefindings rulingsthe andupholdand

v.byin or tainted error of law. Fishersupportevidentiallacking
(2007).188, weight toMinichiello, We accord considerable155 N.H. 190

tocredibility weighton the and theof witnessesjudgmentsthe trial court’s
tothe in the most favorabletestimony. lightId. We view evidencebe given

Id.the petitioner.
respondent’s alleged entrythehearing, concerningthe the evidenceAt

of following:the residence consisted thepetitioner’sinto

know, I live alone and I want to feeljust, youMS. COMER: I
was, 3, 5,Oh, June on June when Iactually there aftersafe.

that I found heday registeredfound that he had—the sameout
[home], pile cigarettes mya of in carmythe car to I also found

themy appointment.I not car when I was at hairand did lock
pileand there a wholecigaretteit his of butts wasBut was brand

I been theremy theyseat. And knew hadn’tof them underneath
ThursdaytheI had car serviced Volvo onmy bybefore because
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theyto And had—prior that June 3—whatever that makes that.
definitelyit itthey they you,vacuum out and wash it for so wasn’t

I went in the a keptthere. And when car there was whole—I
so andwondering why smellingit was bad there was a whole pile

his thecigarettes thing speakingof there. And other that after
with—

THE cigarettes. they already?COURT: The Had been smoked
MS. COMER: The butts. Yes.
THE theCOURT: And ashes as well?

also,MS. COMER: Just the butts. And there havecigarette
time,a thingsbeen few which until that and Iup point just

being forgetful something.chalked from me or Butup there were
things in the house that had been moved and—and certain things
not in the thatplace way should and I kind ofthey be chalked it

that, fact,to know,but inup you point,after that I started
he’dthinking possibly been into the housecoming and after

Officer sayingBonan he’s been in and findingtown out that he
was, fact, times,in in town several I hewas concerned that was

ingoing the house.

While the petitioner’s testimony may be sufficient to a thatsupport finding
suspected residence,she that the respondent might have entered her or

so,that she mayharbored concerns that he have done the evidence before
the trial court was not asupport findingsufficient to that the respondent
actually Moreover,did enter the petitioner’s residence. while we defer to
the credibility id,.,trial court’s judgments, that deference onlyextends to
the trial court’s determinations orregarding whether not to credit a
witness’s atestimony upon matter;factual we are not toobligated defer to
the particulartrial court’s decision to aadopt party’s orbeliefs inferences
from the factual record.

Here, eyewitnessthe record contains no accounts or other direct
evidence that the respondent petitioner’sentered the residence heafter
removed the last of his Thebelongings. circumstantial evidence—second­

reportshand of the respondent’s in townpresence “several times” theand
petitioner’s belief objectsthat in her hadresidence been moved—is
notably weak. There nowas evidence regarding objectswhat were out of
place or the locations from which and which theyto had been moved.

when,There was no concerningevidence precisely over the ofcourse
weeks,approximately six the respondent was in town or when the

petitioner objectsnoticed that in her residence were not in their proper
places. There was no respondentevidence that the retained a thekey to
petitioner’s residence heafter removed lastthe of his and nobelongings,
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could havepossibility objectsto eliminate the thattendingevidence even
intorespondentthan who had been invitedother theby peoplebeen moved

short, the trialit. the evidence beforeor access to Inthe residence had
presencethe in town andrespondent’sofreportscourt—second-hand

atin the residenceplace petitioner’sout ofobjectsunidentified
insufficient, as a matter ofa six-week spanunidentified times over —was

thelaw, finding respondent petitioner’sa that the enteredsupportto
under theAccordingly,his in evenmid-April.after last visitresidence

id., trialwe cannot the court’sapply, upholddeferential standard we must
petitioner’sthe residence betweenthat the enteredfinding respondent

early June.mid-April and

IV

reconsideration, thethe motion fordenying respondent’sIn its order
justifiedthatidentified three acts theby respondenttrial court specifically

(1)him: thestalking against cigarette-buttthe final orderits issuance of
(3)(2) residence;entry into the andpetitioner’sthedeposit; respondent’s

lawfullynotBecause the trial court couldthe encounter.parking-lot
its thefinding concerningand becausecigarette-butt deposit,consider the

sufficientlyentry petitioner’sinto the residence was notrespondent’s
evidence, neither those acts be used toby may supportthe ofsupported

Thus, if had ruledfinal order. the trial courtstalkingthe lawfulness of the
theonly by cigarette-buttorder wasstalking justifiedthat the final

thepetitioner’sinto the residence andrespondent’s entrythedeposit,
it in have we wouldmayencounter —which fact done—thenparking-lot

andstalkingthe trial court to vacate the final orderreverse and instruct
11(a)633:3-a, ofRSA “course conduct”petition. (definingdismiss the See

time”).period“2 more acts a ofas or over
be read asHowever, stalking may reasonablythe final orderbecause

andparking-lotconduct that included the encounteridentifying a course of
calls, those threetelephone we must decide whethersubsequentthe two

theagainstof a orderstalkingthe issuancesupportincidents would
byas the in this case issought petitionerRelief such thatrespondent.

instalkingthe victim of as definedperson who has been“[a]available to
633:3-a, stalkingThe offense of is committedRSA Ill-a.[RSA 633:3-a].”

orwho, things, knowingly,by “[pjurposely,a otherperson among
atargeted persona of atrecklessly specificin course conductengages

personalto fear for his or herpersonwould cause a reasonablewhich
1(a).633:3-a,is in such fear.” RSAperson actually placedthesafety... and

In turn:
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(a) 2“Course of conduct” or more over a periodmeans acts of
time, short, continuityhowever of purpose.which evidences a A
course of conduct not include constitutionallyshall protected

noractivity, shall it include conduct that necessarywas to
aaccomplish legitimate purpose independent makingof contact

with targeted person. may include,the A course of conduct but
to,not anybe limited of the orfollowingacts combination thereof:

(2) Following, orapproaching, confronting person____that

(7) communication,Any 644:4,act of as defined in RSA II.

633:3-a, 644:4, (2007), turns,RSA II. RSA II in defines “communicates” to
mean, among things,other “to aimpart message by method ofany
transmission, including but not limited ortelephoningto ... electronic
transmission.”

Here, the parking-lot encounter and the two subsequent telephone
calls were not sufficient to the issuance of asupport stalking order. ifEven
we assume that the parking-lot encounter oneconstituted of the required
“2 633:3-a, 1(a),or more acts” under RSA the two subsequent telephone

not, law,calls do as a matter of rise to levelthe of conduct tosufficient
the ofsupport stalking noted,issuance a order. As we have the trial court

made no findingsfactual theconcerning content of those calls. From the
standpoint the petitioner,of the most findingfavorable the trial court
could have made would have been to heraccept testimony, which was
limited to thatstating she theplayed telephone messages for a police
officer who did not testify, and that in or calls,one both of the the
respondent told her that he was not a stalker. She did not testify that the
respondent’s message was limited denying stalker,to that he awas nor did
she indicate what else the respondent said. In sheaddition did not testify
that his placedactions her in fear. it,Based theupon evidence before the
trial court erred to the extent it determined athat reasonable person
would have been in fearplaced for his or her personal safety theby
parking-lot encounter and the telephonesubsequent calls.

We do not doubt the the stalkers,seriousness of threat posed by and we
reject the respondent’s argument that the unconstitutionality of RSA
644:4, 1(a), Brobst,v. 420, (2004),see State 151 644:4,N.H. 425 and RSA
1(f), Pierce, 790,see v. (2005),State 152 N.H. 793 anyhas effect theupon

644:4, II(a)(7).reference RSA 633:3-a, Rather,to II in RSA we holdsimply
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thecase, the trial court did not warrantthis the evidence beforethat in
Accordingly, we reverse.of final order.stalkingissuance a

Reversed.

Galway Hicks, JJ.,Duggan, and concurred.Dalianis,

FamilyBrentwood Division
No. 2006-807

Rogerand t. ConnerGretchen m. ConnerIn the Matter of

20, 2007Argued: June
25, 2007SeptemberOpinion Issued:

P.L.L.C., A. on(RobynLaw of Concord GuarinoOffices,Braitermcm
theorally), respondent.the and forbrief

law,se, of and J.Conner, on the memorandumproM.Gretchen
Manchester, for theorally, petitioner.ofHarvey,Campbell

(the father),Conner twoDUGGAN, Roger appealsThe T.respondent,J.
J.),{Hurd, oneDivisionFamilyorders of the Brentwoodpost-divorce

modifying parentingthe other thecontempt parties’him in andfinding
We affirm.plan.


