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motion,filing a as indicateddenied, to either defendantprejudicewithout
above.

So ordered.

GalwayDalianis, Hicks, JJ., concurred.Broderick, C.J., andand
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Sup. 8,Ct. R. wasBRODERICK, seeinterlocutory appeal,C.J. This
defendants, (Town),Hooksett Owen GaskellTown ofbrought by direct

Citro, from twoLee, Jeremiahthird-partyand defendantand Keith
J.). the directThe first deniedSuperior (Conboy,the Courtrulings of

theseeking immunity fromsummary judgmentformotiondefendants’
Everitt, secondSarah and thebrought by plaintiff,claim thenegligence

Wethird-party againstthe claims him.motion to dismissdenied Citro’s
in and remand.partaffirm in reversepart,

I

statement,interlocutory appealtaken from theThe facts arefollowing
309,Worldcom, 148 311v. N.H.Guglielmonoted. Seeunless otherwise

(GE) in(2002). facilitythe General Electricwas atemployedCitro
2003, work,1, atNovember he arrivedSaturday morning,OnHooksett.

before, he haddayhim on the beenhis reminded thatsupervisorand
leave,failed toMonday.until When Citronot to return to workinstructed

Lee, a HooksettDepartment.Policesecurity contacted the HooksettGE
a.m.,officer, alreadyCitro had left.about 10:45 butarrived atpolice

hisfrom a encounter and went topriorfamiliar with CitroOfficer Lee was
to be atsupposedthat he was not-withhim. Citro admittedspeakhome to

Monday.followingnot return there until thefacility agreedGE and tothe
however, Citro returned to GE. Hooksettday,12:45 thatp.m.Around

contacted, call.Lee to the Whenagain respondedand OfficerPolice were
ofarrived, companyin his vehicle outside thesittinghe Citrohe noticed

companyto meet with thesupposedtold officer that he wasCitro thegate.
conversation, Gaskell, from thealsoDuring this Lieutenantnurse.

that hadHe observed CitroDepartment, arrived.Hooksett Police
result, conductedpoliceAs a thethe situation.difficulty understanding

AtCitro should be released. aboutand determined thatsobrietyfield tests
the van invehicle accident withinvolved in a motorp.m.,3:00 Citro was

injuries.her significantpassenger, allegedly causingawhich Everitt was
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andEveritt Citro settled to for the full ofprior suit amount Citro’s
automobile liability insurance limits.

GE, Hooksett,Everitt then sued a GE the Townsupervisor, of
Lieutenant Gaskell and Officer Lee. She later asadded defendants the
security that,GEfor and one of itscompany employees. Everitt asserts

behavior,ofbecause Citro’s unusual each defendant owed her a ofduty
preventcare to Citro from operating his motor on the ofdayvehicle the

respect officers,accident. With to the Town the policeand Everitt also
alleges theythat had ofknowledge or access to information Citro’sabout
prior motor vehicle For example,accidents. she two yearsasserts that

accident,herbefore Citro hit a a parkingcar in lot hisoperatingwhile
automobile and that the police protective custodyHooksett took him into
because of his disoriented state.

Officer forLee moved summary judgment, which the Town and
alia,Lieutenant joined,Gaskell interarguing, that the ofdoctrines

discretionary immunity qualifiedfunction and immunity precluded any
liability for the notdecision to detain Citro. The trial court denied the
motion. Lee then abrought againstcontribution action inCitro for his role

accident,the and defendants Town and Lieutenant Gaskell filed a claim
Citro,against contending he anthat was indispensable party who should

be joined as a third-party claims,defendant. Citro moved to dismiss these
arguing (1997),that under RSA 507:7-h no contribution action becould
filed against him because he had into valid agreemententered a settlement
with Everitt. He also contended that common didlaw not support
including him in the litigation as an indispensable party, and that Nilsson

Bierman,v. (2003),393150 N.H. did not permit the ajoinder settlingof
Theparty. trial court denied the motion and subsequently certified five

questions for interlocutory three,appeal. We ofaccepted none which
GE,pertains to defendants the GE supervisor, GE’s security orcompany

its employee.

II

first questionsThe two torelate whether trialthe properlycourt denied
Citro’s tomotion dismiss him as a participating inparty litigation.the

inquire:They

507:7-h,Does Effect of Sue,Release or Covenant Not to preclude
a settling tortfeasor from being brought into litigation under a
claim of contribution when there is allegationno thethat
settlement was goodnot made in faith?

(2003)Does Bierman,Nilsson v. 150 N.H. 393 aallow defendant
bringto a settling litigationtortfeasor into the as a asparty,
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named on the verdictallowing juryto them to beopposed simply
in itselfform, participate litigationto therequiring themthereby

a full releaselitigation despite obtainingand incur the costs of
liability?from

his claim is barredLee now concedes that contributionBecause defendant
Thus, onlywe507:7-h, question.not address the firstRSA we needby

Nilsson, be tosettling compelledunder a tortfeasor canconsider whether
questionainquiryas This constitutesjoin litigation participating party.a

law, & B v. TownCrushingde novo. See K Rockof which we review of
(2006).Auburn, 566,N.H. 568153

for“comprehensive statutoryhas enacted a frameworkThe legislature
actions,in tortliability designingof and contribution”apportionment

“ato in to createof RSA 507 work concertprovisions chapterseveral
fault,approach comparative apportionmentand tocomprehensiveunified

Nilsson, (quotationat 395and contribution.” 150 N.H.damages,of
omitted). Nilsson, trialwere asked to decide whether the courtIn we

to faultpercentagethe assess the of attributableproperly juryinstructed
non-settlingto a inpartya who settled before trial andjointto tortfeasor

states instatutory provisionwith RSA 507:7-e. Id. Thataccordance
pertinent part:

actions,In theall court shall:

(a) determine, find,if there is shalljury juryInstruct the to or no
to each claimant anddamagesthe amount of to be awarded

in faulteach accordance with theagainst proportionatedefendant
of andparties;of each the

(b) on ofEnter each liable the basis thejudgment against party
ifliability, except any partythat shall bejointrules of and several

fault, party’s liabilityless at then that shall bepercentthan 50
theonly damagesand and he shall be liable forjointseveral not

attributable to him.

(1997).507:7-e, (b) the of1(a), purposesWe held that forRSA
507:7-e, 1(b), to“party” “partiesthe term refersunder RSAapportionment

action, verdict thatincluding settling juryand affirmed theparties,”to an
the the defendant andsettlingof fault toninety-nine percentapportioned

Nilsson, 150 N.H. at 396non-settlingto the defendant.percentone
omitted).(ellipsis quotationsand

(2006), aN.H. 793Consulting Engineers,In DeBenedetto v. CLD 153
interlocutory filed, againwe reviewedappealafter this wasdecision issued

statute,the RSA 507:7-e.scope apportionmentof the term in“party”the
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by juryWe examined whether the trial court erred the toinstructing
apportionment againstconsider the of fault a“non-parties,” settling

DeBenedetto,and a was immune liability.tortfeasor tortfeasor who from
Nilsson,797. upheld158 N.H. at we the trial court’s instructionFollowing

507:7-e,“fornoting that under RSA the wordapportionment purposes
action,onlyrefers not to to an‘party’ parties including settling parties,”

contributingbut to riseincorporates parties giving“all the occurrence to
action, includingan immune from liabilitythose or otherwise [never

omitted).Id. at 804 and(quotations ellipsissued.]”

Permitting juries to allocate fault on the form amongverdict current
settled,parties, partiesformer who have whotortfeasors settled before

settlingsuit and immune tortfeasors does not mean that a tortfeasor
(whether plaintiffthat tortfeasor settled the orwith before after suit was
filed) inmay joined Nilsson,be the anlitigation litigant.as active In the
settling Nilsson,tortfeasor an litigantwas not active at trial. 150 atN.H.
396. The trial court simply instructed the aboutjury apportioning fault
and, in its special verdict thequestions, juryasked to assess the

fault, ifpercentage of thatany, was attributable to the defendant and the
settling non-litigant tortfeasor. Id. at 394.We the jurynote that returned a
verdict assessing ninety-nine percent of fault the settlingto tortfeasor who

litigant.was not an active Id.

Further, DeBenedetto,in we thatanticipated jurors would apportion
tortfeasors,jointfault among those “otherwiseincluding not before the

DeBenedetto, Indeed,court.” 153 N.H. at 804. we noted athat defendant
easily 507:7-e;not shift“may fault under RSA allegations non-litigantof a

fault supportedtortfeasor’s must be by adequate evidence before a orjury
court itmay consider for fault apportionment Id.purposes.” (emphasis
added). Thus, we anticipated that the or thejury court would need to
apportion among tortfeasors,jointfault even when some tortfeasors were
not litigants trial,active expectedat and we that the burden of establishing

on partfault the of “non-litigant” tortfeasors would be borne theby
litigant defendants. Id. Requiring a settling participatetortfeasor to
actively litigation,in regardless of whether the bydefense cost borne anis
insurer, is not contemplated permittedor by orNilsson DeBenedetto.
Therefore, we conclude that a isdefendant not under orpermitted Nilsson
DeBenedetto to abring settling tortfeasor into the case as an active
litigant, him torequiring in and incur theparticipate cost of the litigation

Accordingly,itself. we hold thethat trial court in denyingerred Citro’s
tomotion dismiss him as an inlitigantactive the case.

to argumentsWe decline address byraised the defendants that were not
preserved for our review theybecause exceed the scope of the
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The defendants Town and Lieutenantinterlocutory presented.question
to retainproperlythe trial court exercised its discretionargueGaskell that

(2007),to 514:10 SuperiorRSApursuantCitro as a defendantthird-party
andregarding necessary27 common law practiceCourt Rule and our

argument, identifyingDefendant Lee in theirindispensable parties. joined
interlocutoryTheparty. appealandnecessary indispensableCitro as a

however, theinquiring permitsis limited to whether Nilssonquestion,
Thus,a to weparty litigation.a tortfeasor as thejoin settlingdefendants to

Further, doarguments.the wedecline to address defendants’ additional
thatbymade defendants Town and Gaskellnot address the contention
duerights equal protectionwith their to andcomportsof Citrojoinder

beyond theargumentThis is alsounder our State Constitution.process
in mereappeal question, passingwas asserted ascope interlocutoryof the

Elks v.development, Lodgefurther see Franklinmanner without of
(2003),581, 592 below.Marcoux, 149 and was not raisedN.H.

Ill

interlocutoryin the defendants’question posedWe turn to the thirdnow
appeal:

Lee, the of HooksettOfficer Lt. Gaskell TownWere and/or
tojudgmentto because the decision not detainsummaryentitled

underdiscretionary immunitya decision entitled toMr. Citro was
discretionary immunity qualifieddoctrines of functionthe and/or

immunity?

(1)separate immunity inquiries: whetherquestion incorporatesThis two
liabilityimmunity exception municipalfunction todiscretionarythe

(2)Town;the andthe officers whetherprotects policeindividual and/or
outset,At note thatprotection.affords similar the wequalified immunity

tofailing providedirect claim the Town foragainstwhile Everitt asserts a
officers, this claim notpoliceand for its wasproper training discipline

Thus, our theinterlocutory analysis regardingin the appeal.included
only of negligencereaches Everitt’s claimpossible immunitydefendants’
tothe officers’ decision not detain Citro.premised upon

the trialsummary judgment,In the defendants’ motion fordenying
“find, circumstances,the that theit could not under allcourt ruled that

law[,]entitled!,] a to municipalare as matter ofHooksett defendants
reasoning and did notanalysisIt offered no other orimmunity.”

areviewing the denial ofqualified immunity.address Whenseparately
the othersummary “we consider affidavits andjudgment,motion for

them, lightin the mostevidence, and inferences drawn fromproperlyall
Manchester, 155non-moving Porter v.party.” Cityfavorable to the of
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(2007).149, 153 existed,“no genuineN.H. If issue of material fact and the
moving law,was entitled to as a matter ofparty judgment summarythen

omitted);have beenjudgment granted.” (quotationshould Id. see RSA
491:8-a, (1997).III trial applicationWe review the court’s of the law to the

(2006).Co., 584, 586de v.Belangerfacts novo. MMG Ins. 153 N.H.

A

concepts immunityVarious of exist under both common law and
statutory to protect governmental publiclaw entities and fromofficials
liability injuryfor allegedly bycaused official conduct. Sovereign and

doctrines,municipal areimmunity distinct both todesigned protect
particular government entities and both rooted in the lawcommon at their

294, (1985)v.inception. Tilton 126 N.H. 298Dougherty, (sovereign
Manchester,immunity); 722, (1974)Merrill v. 114 N.H. 727 (municipal

immunity). Sovereign immunity the State itself itsprotects “from suit in
consent,”own courts without its and shields it “from liability for torts

Tilton,committed its andby 1978,officers employees.” 126 N.H. at 297. In
legislaturethe adopted statute,the of sovereign bydoctrine immunity

(2001),RSA 99-D:1 and has immunitywaived for certain circumscribed
see, (1997)acts, e.g., RSA 507-B:2 (governmental unit may be held liable

for certain damages arising government’s alia,out of ofoperation, inter
motor and premises).vehicles The ofdoctrine municipal immunity has
historically protected governmentslocal from Merrill,tort liability. 114

atN.H. 724. More than three however,decades ago, this court abrogated
the common law doctrine of municipal immunity with exception.limited Id.
at 729. Consequently, municipalities subjectare in most instances to the

liability privatesame rules of as corporations. Id. at 730.

respectWith to personal liability publicfor officials and
employees, the doctrines of qualified immunity immunityand official
provide immunity for wrongful acts committed scopewithin the of their
government employment. 227,Richardson v. Chevrefils, 131 232N.H.
(1988);Tilton, 126 at distinct, however,N.H. 299. The doctrines are in that
the former shields against lawsuits violations,constitutionalalleging such

§claims 42brought (2000),as under U.S.C. 1983 whereas the latter shields
against torts,lawsuits alleging common law such negligence.as Compare
Richardson, 232, Tilton,131 atN.H. with 299;126 N.H. at see also

Rioux, (Conn.Mulligan 1226, 1994)v. (standard643 A.2d 1234 for
qualified immunity protectsthat officials frompublic constitutional claims

§42under U.S.C. 1983 is distinct from that for immunityofficial against
claims).common law When it adopted sovereign the ofimmunity as law
1978,in legislaturethis state the also adopted immunityofficial for state
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trustees,officers, and RSA 99-D:l.employees.officialsstate agencyand
in that:partThis statesprovision

state, bythe and theimmunity ofsovereignThe doctrine of
officers,doctrine, ofimmunityof the officialextension that

officials,trustees, any agencyor of the state oremployees
and not in adutyof officialacting scopewithin thethereof

manner, expresslyas otherwiseexceptor recklesswanton
statute, theherebyis as the law of state.by adoptedprovided

that:providesRSA 99-D:l. It further

officials,officers, trustees, andimmunity the state’sThe of
all andas forth herein shall be to claimsemployees applicableset

officers,actions, againstwhich claims or actions arise suchcivil
officials, in their ortrustees, employees personal capacityand

from acts or omissionscapacities,or both suchcapacity,official
duty in the course of theirscopethe of their official whilewithin

not a or recklessthe and in wantonemployment for state
manner.

affordinglegislature adopted provisionsalso has isolatedId. While the
officials, a provisioncertain it has not enactedimmunity municipalto

to allextending immunity municipalRSA 99-D:l officialcorollary to
(2000)trustees, See,officers, RSA 31:104e.g.,officials and employees.

members,(certain selectmen,officials, school boardmunicipal such as
for acts orcity managers, cannot be held liable certainandmayors

scope authority”).“in faith and within the ofgood [their]decisions made
theThus, legislature spoken,other than those instances in which the has

inimmunityofficial for sued their individualmunicipal employeesofscope
question.lawcapacities remains a common

B

immunity inquiryturn to consider the first of the beforepartWe now
us, is, indiscretionary immunityfunction identified Merrillthat whether

theliability the Town for decision of Lieutenant Gaskellprecludes against
that “certainrecognizedOfficer Lee not to detain Citro. We haveand

essential, of must remain immune fromgovernmentactivitiesfundamental
can v. Towngovernment govern,” Hackingtort so that ourliability of

(1999)546, omitted), andBelmont, 549 and brackets(quotations143 N.H.
the functiondiscretionary immunity exceptionthus we preserved

legislative and executivejudicial“to limit interference withprimarily
(1993).Somersworth, 583,137 N.H. 590decision-making,” City ofSchoff v.

a ofsafety planto the reasonableness and ofaccept jury’s“To a verdict as
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itgovernmental preferservices and over the thejudgment of
governmental originallywhich considered and on the matterbody passed
would to governmentalbe obstruct normal operations.” CityGardner v. of

253, 256(1993).Concord, end,137N.H. To that defined the toexceptionwe
provide immunity protection only for

(a)acts and theconstituting legislativeomissions exercise of a or
function, (b)judicial and the exercise of an or planningexecutive
involvingfunction the of basicmaking policya decision which is

bycharacterized the of a degreeexercise ofhigh official
orjudgment discretion.

Merrill, 114N.H. at 729 (discretionary function immunity exception).

In whether theassessing discretionary function immunity exception
case,applies in any given we “distinguish planningbetween or

discretionary functions and functions are purelythat ministerial.”
143 atHacking, omitted); Gardner,N.H. 549 (quotation see 137 atN.H.

257. “We have adoptrefused to a line tobright rule determine whether
conduct discretionaryconstitutes planning or themerely ministerial
implementation a plan.” Hacking, Rather,of 143 N.H. at 549-50.
recognizing blurred,” Gardner,that the distinction is “sometimes 137 N.H.

257,at theadopted followingwe test to discriminate thebetween different
functions:

When the particular conduct which caused the injury is one
by highcharacterized the ofdegree discretion judgmentand

involved in weighing makingalternatives and choices with
torespect public policy and planning, governmental entities

should remain immune from liability.

Id. It is not simply the exercise of a high degree of discretion and
judgment that distinguishes immune oracts omissions from those arethat
not; the discretion or judgment must toattach decisions requiring
consideration of orpublic policy planning to be protected. See Mahan v. N.
H. Services, 747, (1997).141Dep’t Admin. N.H. 750 In particular, weof
distinguish between decisions“policy involving the ofconsideration

economic,competing social, and political factors” and “operational or
ministerial decisions required to theimplement policy decisions.” Id.

decisions,Immunity onlyextends to acts and omissions for which
attaching liability would permit judicial second-guessing of the governing
functions of government.another branch of See atid. 749-50.

We have had numerous tooccasions address scopethe of the
discretionary immunityfunction Inexception. doing,so we have held that



212

planof a subdivisionapprovala board’sexists for:immunity planning
365, (1972);Hudson, a112 N.H. 369v.drainage, Hurleyadequatewithout

roads, Rockhouse Mt.laynot certaindecision to outtown selectmen’s
(1986);593,127 N.H. 600Conway,Owners Assoc. v. TownProperty of

Manchester,v.regulations, CitySorensonand parkingtraffic control of
standards and692, (1993); of road maintenancesetting136 N.H. 694
plan design,a orcity’s faultywhen based uponof a sidewalkconstruction

259; roadwayof258, managementcontrol andGardner, 137 N.H. at traffic
422, (1995);Manchester, 417, 424 a140 N.H.v.safety, Bergeron City of

Mahan,inspection regulations,maintenance andto enactdecision whether
of and referees751; supervisionthe and coachestraining141 N.H. at and

N.H. 550.Hacking, 143 atgame,a school basketballat
carryfor to outYet, municipalities failingtoimmunitywe have denied

railings, Schoff, 137to andinspect roadway signageplanan established
aby duringand coaches590,at as as for decisions the refereesN.H. well

also have143 N.H. at 551-52. Wegame, Hacking,school basketball
as it to the State’simmunity appliesfunctionanalyzed discretionary

See, Dept.v. N.H.immunity. e.g., DiFrusciasovereignlimited waiver of of
(1992)202, decision(although136 N.H. 205Highways,&Pub. Works

falls withinon a Stateguardrail highwayor where to placewhether
for State worker toimmunity, not immune failure ofdiscretionary State

(State422 immune fromBergeron, 140 N.H. atguardrail);install specific
intersection).atflashinginstall beaconliability for decision whether to

calledof official actions that can bespectrumAfter “the broadexamining
of isthe at the exercise discretiondiscretionary, pointto determine which

a choicesimplya of and becomeslonger by policycharacterized choiceno
Mahan, at and(quotation141 N.H. 750policy,”a means to implementof

andomitted), the decision of Lieutenant Gaskellwe conclude thatbrackets
typethe ofto Citro does not constituteOfficer Lee not detain

immunity exception.Merrillprotectedfunction under thediscretionary
ordiscretionary involvingfunctions actsimmunityThe seeks forTown

of executive or functionconstituting planning“the exercise anomissions
bycharacterizedof a basic decision which ismaking policytheinvolving

Merrill,orof of official discretion.”high degree judgmentthe exercise a
Town, ofscope protectedto the the decisionsAccording114 N.H. at 729.

not to“is limiteddiscretionary immunity exceptionthe functionby
body,” protectiona but extendsby municipal governingdecisionsplanning

that RSAarguesfunctions. The Town underto the exercise of executive
172-B:3, to a into135-C:28, authority personIII RSA takepoliceand

to condition of aofficers evaluate the mentalcustody requiresprotective
harm,condition, conduct and andlikelyof the futurethe causeperson,

public.and theassisting person protectingto theapproachesalternative
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Town,decisions, to the andaccording “require[]These the deliberation
conduct,ofjudgment discretionarycharacteristic and fundamental

deal ofjudgments publicabout how to with members the aas
representative government.”of

(2005)135-C:28,III providesRSA in pertinent that:part

When a peace personofficer observes a inengaging behavior
thegives peacewhich officer reasonable tosuspicion believe that

person maythe be asuffering probablefrom mental illness and
cause to believe that unless person placedthe is in protective
custody the anperson poses immediate ofdanger bodily injury to

others,himself or policethe officer may place personthe in
protective custody.

(2002),states,RSA 172-B:3 in pertinent part, that:

who,When peaceI. a officer a inperson judgmentencounters the
officer, 172-B:1, X,of the is intoxicated as defined in RSA the

officer take suchmay person protectiveinto andcustody shall
is,take whichever of the thefollowing actions in ofjudgment the

officer, the most to ensureappropriate safetythe and welfare of
individual,public,the the or both.

II. When peace who,a officer encounters a inperson the
officer,thejudgment of is incapacitated as defined in RSA 172-

B:l, IX, the officer takemay personsuch into protective custody
and shall take is,whichever of the following actions in the
judgment officer,of the the most toappropriate ensure safetythe

individual,and welfare of the public, the or both.

underCertainly, statutes, the processthese of reaching a decision
about whether detainto Citro required Lieutenant Gaskell and Officer Lee
to carefullyevaluate Citro’s conduct and circumstances,attendant and to
use their judgment,trained experience and discretion. Their decision was

menial,not or discretion,rote automatic. The exercise of even ato
significant however,degree, is not the sole factor for determining whether
government conduct constitutes a discretionary function. be protected,To
the official discretion must constitute a ofchoice orpolicy planning,
involving economic,the ofconsideration competing social, and political
factors. The officers’ discretion in this case did not legislativeinvolve or
executive orpolicy-making government planning. Hacking, 143 N.H. atCf

(decisions552 of referees and coaches during game,basketball while
perhaps involving discretionarysome judgment, were not decisions
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Cty.v. MonroePeavlerplanning public policy);andconcerning municipal
(Ind. 1988)40, (question not whethersimply528 N.E.2d 45of Com’rs,Bd.

consideration ofexercised, judgment requiredwhetherwas butjudgment
municipal governing.did not involveSimply their decisionpolicy). put,

isfor the officers’ decision notTherefore, liabilitythe Town tosubjecting
or executive decision-­legislativeinterference withjudicialtantamount to

of ofcompromise system separationotherwise ourmaking wouldwhich
Town,the as a matter ofAccordingly,137 at 590.Schoff,See N.H.powers.

itimmunity protectto fromlaw, rely discretionary functionuponcannot
Gaskell and Officer Lee.the of Lieutenantliability alleged negligencefor

discretionaryto the ofexpand scopethe Town’s invitationWe decline
lawAs remnant of common municipalthe lastimmunity.function

the ofsatisfy underlying policythe was tailored toexceptionimmunity,
areof We notseparation powers.and our ofrespecting systempreserving

an or modification of therequiresthat extensionconvinced this case
already recognized.parameters

C

before us us toimmunity question requiresof thecomponentThe second
immunity shields the individualqualifiedthe doctrine ofconsider whether

vicariously protecting thepersonal liability,from as well asofficerspolice
and Officer Lee seek officialIn Lieutenant Gaskellreality,Town.

recoveryEveritt seeks basedimmunity,not becauseimmunity, qualified
upon allegedclaim and not an constitutionala common law tortupon

us,theFurther, in the below and briefs beforepleadingsviolation.
Lee of officialargue applicationGaskell Officer forLieutenant and

for theirby legal authority position,demonstrated the citedimmunity, as
immunity.terminterchange qualifiedat times thetheyalbeit

officials orgovernmentindividualimmunity protectsOfficial
byfor actions taken themdiscretionaryfrom personal liabilityemployees

Tilton,or duties. See 126employmentof their officialwithin the course
(Minn.291,298-99; 300Ramsey County,at 675 N.W.2dN.H. Sletten v.

2001).(Ga.341, 344 We2004); previously549 S.E.2dLang,Cameron v.
immunity protect government employeesofficial to varioushave applied

judicialany public performingFor officerpersonal liability. example,from
ina made thebyimmune from suit for harm caused mistakeduties is

duties, the overjurisdictionof officer hadprovidedofficialperformance
Little, 555,v. N.H. 556-57Sargentand matter. See 72person subjectthe

(1904) of license commissioners forfor members of state board(immunity
(1925)159,licenses); Young,v. 82 N.H. 165-66Sweeneystategranting

quasi-judicialfor decisionfor members of school board(immunity
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student).dismissing enjoy immunityProsecutors also when performing
functions; is,advocacy which intimatelythat functions are related to

initiating pursuing judicial proceedingsand a Belcheragainst person. v.
Paine, (1992).137,136 N.H. 146 legislature providedThe has official
immunity to certain municipal employees performing particular job

(certainSee,on the government’s e.g.,functions behalf. RSA 31:104
officials, selectmen, members,municipal such as school board andmayors

city managers, cannot be held liable for certain oracts made “indecisions
faithgood Further,and within the ofscope authority”). adopted[their] it

official ofimmunity officers,as the law the concerningstate all state
trustees, employees.officials and RSA 99-D-.1.Whether policemunicipal
officers are entitled to the ofprotection immunityofficial remains a
common law a ofquestion, impressionmatter first before us today.

“The ofgoal immunityofficial is protect publicto officials from the
personalfear of liability, mightwhich independentdeter action and impair

effective ofperformance Sletten,their duties.” 299;675 N.W.2d at see also
(Minn.Dokman County 286,v. Hennepin, 637 N.W.2d 296 Ct. App.of

2001); v. 561, (Vt.Hudson Town Montpelier, 1993);East 638 A.2d 564of
(Second) (1979).§Restatement of Torts 895D comment b at 412 A

genuine need exists to “preserv[e] independence of action without
deterrence or intimidation ofby personalthe fear liability and vexatious

Restatement,suits.” supra Further,comment atb 412. those individuals
charged exercisingwith discretion judgmentand when conducting the
affairs of government in uniquestand a position:

The complex theprocess of of governmentadministration
requires that officers employees chargedand be with the ofduty

decisions,making fact,either of law or of and of inacting
accordance with their determinations.

Id. It would be

manifestly] unfair[] plac[e] any [public[to] in a positionofficial]
in which he is required to exercise his judgment and at the same
time is held responsible theaccording judgment others,to of who
may nohave inexperience the area and may be much less

thanqualified passhe to judgment in a discerning fashion or who
may benow onacting largely the basis of hindsight.

Id.; Cameron,see also 549 S.E.2d at 344 (immunity meant to preserve
public employee’s independence of action without fear of lawsuits and to
prevent ofreview his injudgment hindsight). The United States Supreme
Court has pointed out that the consequences of personal liability
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damages;for also includeliability money theynotare limited to
to ofof officials the risks trial—subjectingthe general costs

duties,governmentalof officials from their inhibitiondistraction
fromaction, people publicand deterrence of ablediscretionaryof

service.

(1985) omitted)511, (quotation526v. 472 U.S.Forsyth,Mitchell
sum, immunity designedis toimmunity). In official(discussing qualified

inofficials to act theability public properlythe ofencourage safeguardand
their official duties to the benefit ofrequired byexercise of the discretion

on behalf the officials act.publicthe whose
Whether, extent, grantedshould be to aimmunityto officialand what

Tilton, N.H. atis see 126public largely policy question,official aparticular
and299, the the official thedepends againstthe nature of claimuponand

to thethat is to have risegovernment activity alleged givenparticular
RESTATEMENT,Sletten, 304;claim, supraN.W.2d atsee 675 comment/at
“the kind of discretion which isnecessaryIt to examine415-16. is

challenged requirethe activitiesgovernmentwhether or notexercised and
Sletten,of ministerial duties.” 675more than thesomething performance

numerous factors must be examined andUltimately,at 304.N.W.2d
(1) and of theidentify importancebut a few: the natureweighed, and we

(2) dutythe that the beimportancethe officer is performing;function that
officer, by extraneousunhamperedthe of thejudgmentto bestperformed

(3)matters; forperformed by privatethe function is individualswhether
byin theperformed solelybe held tort or it is onetheywhich could liable

(4) tothe the involved and the extentresponsibilityextent ofgovernment;
the ofimpairof would free exerciseliabilitywhich the imposition

officer; (5) subjectedthe likelihood that the officialwill bebydiscretion the
(6)motives; towrongfulof the extent which theto accusationsfrequent

(7)discretion;impactwill the exercise ofthreat of vexatious lawsuits
or whetherby governmentthe official be indemnified thewhether would

(8)insurance;by the likelihood thatdamage award would be coveredany
immunity;in absence ofpublicof the thewill result to membersdamage

(9) injured party immunityharm the shouldbythe nature of the borne
(10) injuredremedies to theattach; availabilityand the of alternative

RESTATEMENT, Acomment at 416-17.supraSeeparty. generally /
of the and evaluation ofcomparisoncommentator stated the natureaptly

factors:competingthese

more to attack than otherofficial conduct is vulnerableSome
a ofneeds freeespecially rangeSome official conductconduct.

personaloverby potentialthat is not concernshamperedchoice
toneither vulnerableliability. especiallyOther official conduct is
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nor in ofcomplaint unhamperedneed especially decision-making.
who repairs jobOne the street can do a good provokingwithout a

suit; attorneycitizen the doprosecuting good jobcannot a
and,anger later,without sooner orprovoking a citizen suit. Good

theoperation prosecutor’s adverselyof office does affect people
criminals, but, well);(usually asunavoidably, goodothers

theoperation repair departmentof street not harm people,does
on contrarybut the makes their travel safer. Both ofkinds work

desirable, kind,sociallyare onebut since it is intended to
so,others isadversely generateaffect and does more likely to

claims than the The rangeother. of free choice needed in the two
kinds of work also quite importanceis different. The of the
officer’s freedom of decision and ofthe likelihood suit forunjust

decision-makinghonest are factors beto considered in deciding
whether official conduct “discretionary”is and immune or

unprotected.“ministerial” and

Keeton, et al.,W.P. Prosser and Keeton on the Law of Torts
(5th 1984).132,§ framework,at 1065 ed. Within this we examine whether

public thepolicy demands extension of official toimmunity municipal
police officers.

Police officers are trusted with one of the most basic and necessary
functions of civilized society, securing preservingand public safety. This

governmentalessential and inherently task is not shared with the private
sector. Police officers are regularly uponcalled judgmentto utilize and
discretion in the performance of their duties. They must make decisions
and take whichactions have serious andconsequences repercussions to the

involved,individuals immediately to the public largeat and to themselves.
On given day,any they are torequired employ their experience,training,

judgment prudencemeasured and in varietya of situations,volatile such
as investigatory stops, crime,ofinvestigations arrests highand speed
pursuits, to name a few. Even routine traffic canstops unpredictablebe
and can into dangerous,escalate deadly,and sometimes affairs.

Further, law enforcement by its nature is to thesusceptible provoking
hindsighthostilities and thosesecond-guessing by directly withinteracting

aspolice bywell as the citizenry officers,at large. Police as frontline
foragents branch,the executive are particularly lawsuits,tovulnerable

whether the underlying police conduct or decision was errant or not.
exposureUnbridled to personal andliability hindsight review of their

decisions would undoubtedly compromise laweffective andenforcement
unfairly expose to personalofficers liability for performing inherently
governmental publictasks. The safety entrusted to officerspolice demands
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in theirindependentin their duties andthey diligentthat remain
andliability injuredwhen someone isfear of personalwithoutjudgments,

simplypublicor conduct was to blame. Thean officer’s decisionclaims
securing preservingwith andchargedafford for those individualscannot

subsequentout fear ofjudgmenttheir shaded ofcommunity safety to have
litigation, atbyotherwise deflectedenergiesor have theirlawsuits to

process.and cumbersomelengthytimes a
immunity fundamentallycan beis incontrovertible thatCertainly, it
erroneous decisions. Wheninjured by policeareunfair to our citizens who

Merrill, compellingwe thatimmunity emphasizedinabrogating municipal
the ofby negligencewhen injuredto loss himselfa citizen bear his

ofequalityof burdensprinciples“offends the basicemployeesmunicipal
Merrill, 114 at 724. We furtherelementary N.H.justice.”ofand

recourse “iscitizen withoutrecognized leaving injured exposedthat an
every subjectthat isguaranteeof our constitutionalforeign spiritto the

personhe receive in his orinjuries mayto a forlegal remedyentitled
CONST, however,I, are,14. at a725; art. Wept.at see N.H.property.” Id.

a necessaryand we must formulatecompetingof policies,crossroad
compromise.

immunitysome of officialadoptedhave versionjurisdictionsNumerous
lawbyeither common orpersonal liability,officers fromprotect policeto

1168, 1178Huntsville, 2dSee, 875 So.CityBorders v.by legislation. e.g., of
Kodiak, 78,2003) 2 P.3d(Ala. Cityv.immunity); Samaniego(statutory of

(Alaska 2000) (common Mulligan, 643 A.2d at 1234immunity);law83
(commonCameron,(common 344 lawimmunity); 549 S.E.2d atlaw

(commonDokman, immunity); Clea v.637 N.W.2d at 296 lawimmunity);
1988) (common(Md.Baltimore, 1303, 1308 immunity);law541A.2dCity of

(common(Miss. 1999)Lowe, 383, 388 Ct. lawApp.v. 744 So. 2dBrumfield
(N.C. 2001)166,Pruett, S.E.2d 174 Ct.immunity); App.Prior v. 550

693, 697,(common Camden,Citylaw 773 A.2d 703-­immunity); Alston v. of
Houston,(N. 2001) 60UniversityClark v.(statutory immunity);04 J. of

2001)(Tex. (common206, immunity); Long v.Ct. lawApp.S.W.3d 208
(Vt. (common1997)1048, immunity).A.2d 1052 lawL’Esperance, 701

selectmen,toimmunity emphasizedtown weaffordingWhen official
here:realities that are equally applicable

is[againstto whether claim an[a] official]is knowimpossible[I]t
tried, allthe has been and to submit[thus]well founded until case

aofficials, as the to the burden of trialguilty,the innocent as well
outcome, thedampenof woulddangerand to the inevitable its

resolute, inor the most irresponsible,ardor of all but the most
theAgain againtheir duties. anddischarge ofunflinchingthe
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public bemayinterest calls for action which turn out to founded
mistake,on in face an maya the of which official later find

to satisfy jury goodhimself hard to it a of his faith. Thereput
of punishingmust indeed be means officers who have beenpublic

duties;to quitetruant their but that matter fromis another
exposing anyonesuch as have been tohonestly bymistaken suit

case,who has suffered from their Aserrors. is so often the the
inanswer must abe found balance between the evils inevitable in

either In inalternative. this instance it has been the endthought
better to wrongs byleave unredressed the done dishonest

than subject tryofficers to those who to do their theduty to
ofconstant dread retaliation.

599, (1999)Voelbel v. Town 144 601Bridgewater, (quotationN.H.of
omitted).

Today, we decide that encouraging independent forpolice judgment
protection citizenrythe and welfare of the largeat must prevail over

ensuring common law civil for injuredrecourse individuals who bemay by
errant police parametersdecisions. We foradopt immunity,official as

law,informed our the inby foreigncase law jurisdictions as well as the
of officialscope immunity identified the inby legislature RSA 99-D:l.

we holdAccordingly, municipalthat police officers are immune from
decisions,personal (1)liability for acts or omissions that are: made within

the of theirscope official duties inwhile the course of their employment;
(2) (3)discretionary, ministerial;rather than and not made in a wanton or
reckless againstmanner. We caution a formulaic toapproach discerning
discretionary decisions,and ministerial oracts omissions. In the ofcontext
immunity, definition,these not subjectterms are a dictionaryto nor can
they be reduced to a set specific RESTATEMENT,of rules. supra comment

413; Hudson,d at at638 A.2d 564. The prescription we provide today for
discerning the dividing point between anddiscretionary ministerial
decisions, acts or is strictures,omissions intended not to provide exacting
but rather to guidingfurnish criteria to enable courts to render legal
conclusions that theaccomplish policies underlying grantthe of official

all,immunity. Above the distinction must serve the purposes underlying
Hudson,officialimmunity. See 638A.2d at 564.

decision,A discretionary act or omission theinvolves exercise of
personal deliberation and professionalindividual judgment that
necessarily thereflects facts of the situation and the professional goal.
Sletten, 306; Clark,675 atN.W.2d 60 S.W.3d at 208. Such decisions include

forthose which there are no hard and tofast rules as the course of conduct
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the ofrequiringtake and those acts exerciseor must notthat one must
under thejust properwhat is andinvolvingchoice andjudgment and

decision,Borders, act or2d at 1178. An official’s875 So.circumstances.
absolute, and imperative,it is certainministerial whenomission is

from fixed andofmerely specific duty arisingexecution ainvolving
Dokman, 296;306; atSletten, 637 N.W.2d675 N.W.2d atfacts.designated

(ministerial are those whichClark, requireat 208 actions60 S.W.3d
no for thedutyof which leave choiceperformanceor aobedience to orders

official). in aduty performedto a which is to bereferspublic “Ministerial
discretion,”orexercise of judgmentmanner without theprescribed

omitted), andand brackets(quotationsat 1233Mulligan, 643 A.2d
lawdecisions, “imposed byomissions withacts orincludes those

uponat time in manner or conditions whicha and aperformance required
duty to under the conditionsdesignated, performthespecificallyare

discretion,”ordependent judgmentthe officer’sspecified being uponnot
omitted);and see also2d at 388 bracketsBrumfield, (quotation744 So.

(actsRESTATEMENT, at are ministerial when officialcomment h 418supra
when, where, or underchoice as to how whatlaw “with littleadministers

done”).to becircumstances their acts are
decision,a actcharacterizingforadopted todaynote that the criteriaWe

immunity is in accordfor of official“discretionary” purposesor omission as
Tilton, immunity to individualIn refused to officialapplywith Tilton. we

and omissions did notalleged negligentthe actsemployeesstate because
discretion, choice,”deliberation, or and otherwisejudgment policyfor“call

protected byor not officialinaction inattention”constituted “mere
Yet, openat we left the ofTilton, question126 N.H. 300.immunity.

anmay supportcharacter of official action thatdiscretionary“whether the
Id.the of a function.”immunity governmentalclaim must involve exercise

Merrill). Inimmunity exception under other(citing discretionary function
extend towords, immunitywhether official couldwe did not decide

decisions, not governmentalor that do involvediscretionary acts omissions
orpolicy-making planning.

in ofa the context“Discretionary” necessarily meaninghas broader
functiondiscretionaryin the context of theimmunityofficial than that
differinggivenfor under Merrill theimmunity exception municipalities

County,Blue Earth 422the two. Nusbaum v.policies underlying See
(Minn. 1988). discretionary immunityfunction713, 718 n.4 TheN.W.2d

provincefrom intrusion into thejudicialexception municipalitiesprotects
planningits andby supervising policybranchlegislativeof the executive or

fallThus, discretionary functions thatthrough tort law. thedecisions
discretionaryare limited to decisionsexceptionwithin the of theprotection

contrast, officialorinvolving policy-making planning. Bymunicipal
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immunity premised removingis the of forupon personal liabilityfear
officials who to in thepublic required performanceare exercise discretion

of their official duties so that are to exercisethey independentfree
judgment effectively responsibilitiesand the of theirperform government

may requiredPublic officials be to exercise in theemployment. discretion
ofoperation implementationor a orgovernment policy plan, such that

subjecting the to unbridled tort theliabilitydecision would compromise
abilityofficial’s to independent judgment effectivelyrender and perform

job. Accordingly, scope decisions,his the of the ordiscretionary acts
by immunityomissions protected official must be broader than offunctions

governing, immunitywith official the kindprotecting of discretion
at the leveloperationalexercised rather theexclusively policy-­than at

making Sletten,or planning 301-02;Hudson,level. See 675 atN.W.2d 638
A.2d at 565n.1.

today time,Because we adopted,have for the immunityfirst official for
officers,municipal andpolice identified the standard for determining

immunity decision,whether such anprotects particularofficer’s oract
omission, we remand this case to the trial forcourt it to determine whether

immunityofficial in this case. Weapplies caution that the ofpurpose
immunity lawsuit,is to operate as a bar to a rather than as a mere defense

liability, ifagainst “effectivelyand is lost a iscase toerroneously permitted
Sletten,go omitted);to trial.” 675 300N.W.2d at (quotation see also

Richardson, 131 231N.H. at (discussing qualified forimmunity
claims).constitutional

IV

remains,One final matter determining maywhether the Town
enjoy immunityvicarious should the trial court determine that official
immunity protects Lieutenant Gaskell and Officer Lee from personal
liability for their allegedly negligent decision not to detain Citro. Official
immunity, when officials,available to publicindividual generally may be
vicariously extended to the government individual,entity employing the
but anit “is not Sletten, 300;automatic grant.” 675 atN.W.2d see also
Restatement, supra jcomment at 419-20. immunityVicarious toought
apply when the very policies underlying the ofgrant official toimmunity
an individual public officialwould otherwise effectivelybe undermined. See
Sletten, 675 N.W.2d words,at 300. In other immunityvicarious applies
when exposing the tomunicipality liability would focus “stifling attention”
upon the individual official’sjob performance and thereby deter effective
performance of the discretionary Id.; Tilton,duties at issue. 126 atN.H.cf.

(indemnification299 of individual state officials does not protect
inindependence andjudgment discretion because individuals still would



222

judgment).to thepayfrom that would havegovernmentfear retribution
to enact that wouldlegislationthe is freelegislatureWe note that

the conduct ofby negligentto citizens harmedotherwise afford relief
Cameron, (immunityS.E.2d at 347 forofficers. 549police Seemunicipal

to theprotect government employerdoes notpublic employeeindividual
insurance). remand,On shouldliabilityhas securedextent that employer

and LeeLieutenant Gaskell Officer arecourt determine thatthe trial
also whether the Town isimmunity,to official it must determineentitled

adopted today.theimmunityvicarious under standardbyprotected
and DeBenedettosum, holdingsIn we conclude that our under Nilsson

Citro, fullya tortfeasor has settled Everitt’snot of whopermit joinderdo
Thus,him, an active in the case. welitigantclaim asliability against

of motion to dismiss him as athe trial court’s denial Citro’sreverse
trial, pursuantto togoand Should the casenecessary indispensable party.

507:7-e, I, allegedfault all of thejury amongRSA the should apportion
tortfeasors, Citro as a forjury identify partythe verdict form shouldand

the court’s denial of theof fault. We affirm trialpurposes apportioning
but hold as a matter of law that thesummary judgment,motion forTown’s

immunity discretionary immunity.under functionTown is not entitled to
the trial to determine whether Lieutenant GaskellWe remand for court

notimmunityare to official for their decision toand Officer Lee entitled
Citro, to immunity.the Town is entitled vicariousdetain and whether

inpart; part;in reversed andAffirmed
remanded.

DUGGAN,JJ.,DALIANISand concurred.
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