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there willcontemplates that beplancompleted developmentthe
to forlarge enough qualifysites beadjacent lots or that willundeveloped

orassessment, lots sitesundeveloped adjacentthen theseusecurrent
However, development plancompletedcurrent even if theremain in use.

lots, theadjacent otherundevelopedthat will be suchcontemplates there
it,I seecome out all at once. Asby road or utilities stilllots serviced the

V(a)79-A:7, kind of assessment thatpermits piecemealin RSA thenothing
in Lunen.Estate Vanapproved Appealwe ofof

Lunen to thisI Estate VanAccordingly, Appealwould overrule of of
continuance ofrequire“The of the law does not thestabilityextent.

Trust,Ins.error.” v. N.H. Mun. Assoc. Prop.-Liab.Matareserecognized
omitted).396, 400 (2002) has proven“Where a decision(quotationN.H.147

revisitwill not hesitate to it.”or reasoned ... webadlyunworkable
(1994).Scanlon, 301, 304138 N.H.Mut. Ins. Co.v.Providence Fire

DUGGAN,J., joins specialin the concurrence.
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an theGalway, The father order of Straffordrespondent appealsJ.
(Cassaveckia, J.)County terminating rightsProbate Court his parental

case, 170-C:5, (2002).son, to IIIjuvenile pursuantover his the in this RSA
We vacate and remand.

facts,The court found the which the do notprobate following parties
2003,27, Children,fordispute. HampshireOn November the New Division

(DCYF)Youth filed a with thepetitionand Families Rochester District
time,Court that mother At thealleging juvenile’s neglectedthe had him.

the in Florida. The filedrespondent day,resided same DCYF a second
petition neglectthe mother abuse ofagainst juvenile’s alleging and the
juvenile’s juvenile’shalf-brother. The father of the half-brother has

relinquished parental and is not tovoluntarily rights partyhis a this
matter.

23,2003,On mother a insignedDecember the consent whichagreement
she tostipulated neglecta of to bothfinding Followingrelative children.
the entry of this consent the court aagreement, dispositionaldistrict held

5,hearing 2004,on itFebruary during adoptedwhich the caseproposed
plan by outliningsubmitted DCYF the for the motherrequirements to
correct to ofthe conditions theleading finding neglect. requirementOne
was that motherthe have no contact with the Somerespondent. time

dispositionalbetween the inhearing 2004,and a case review hearing May
the respondent Also,returned atfrom Florida. some betweenpoint May

26, 2004,2004 July respondent home,and the moved into his parents’
where the andmother children were already residing.

2004,9,On anJuly incident of domestic violence between the mother
and the inrespondent occurred the of thepresence children and was
reported to DCYF. Based the domesticupon violence incident and the

order,mother’s ofviolation the no-contact DCYF that therequested
children July 26, 2004,be removed from the home. On the district court
granted DCYF’s the wererequest and children and placedremoved in
foster care.

2004,29,On July DCYF filed a neglect against thepetition respondent.
An adjudicatory 23,held onhearing 2004,was atSeptember which the
respondent stipulated to findinga of neglect resulting from domestic
violence inperpetrated 25, 2004,the children’s home. On October a
dispositional hearing atwas held which the district adoptedcourt a case
plan variousoutlining requirements respondentfor the to fulfill. From that

21, 2005,point until July various were held inhearings the district court
relating to one or both of parentsthe to theirassess with thecompliance
requirements set out for the correction of the leadingconditions to the
neglect findings.
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2005, motion to the case of both21, change plansDCYF filed aJulyOn
because,to terminationmother the from reunificationrespondentthe and

corrected the conditionsmeaningfullyneither hadalleged, parentit
2005,18, the courtAugustof On districtleading findings neglect.to the

2, 2005,hearing, August Septemberand on 29 andpermanencyheld a
efforts, DCYF’s toending obligationthe reunificationendingissued orders

to inreunification, probateand DCYF file theordering petitionsaid in
of parental rights.for the terminationcourt

against both in StraffordparentsDCYF filed termination petitions
13,Court, 11,12, andhearing Septemberheld a onCounty Probate which

7, 2006,orderThe court an dated Novemberprobate2006. issued
children, and theof the mother over bothterminating rightsthe parental

juvenile. parentsthe Bothrights respondent appealed.of the overparental
thecourt’s decision relative toFollowing probatewe affirmed thebriefing,

29, 2007.datedby Maymother an order
given statutorilythat not theOn the contends he wasappeal, respondent

to ofleading findingthe conditions themonths to correctrequired twelve
the court’s determinationsprobatehe contends thatneglect. Additionally,

neglect,the the ofleading findinghe correct conditions tothat failed to
child,to his and thatreunifyDCYF reasonable efforts him withthat made

child,in the of the wereterminating rights was best interestparentalhis
the evidence.unsupported by

RSAstatutory argueshe thatargument,theRegarding respondent’s
170-C:5,III he a minimum of twelve months to correctthat haverequires

he haveneglect.of Because did notleading findingconditions to thethe
months, error for the court to terminateprobatehe contends it wastwelve

had therespondentthat either therespondshis DCYFparental rights.
or, not, requiredif the full twelve months was notamount of timerequired

in this case.

the of“In we are final arbiterstatutory interpretation,matters of
as ain the words of the statute consideredlegislative expressedintent as

(2007)2005-212, 763, (quotationIn 154 N.H. 765whole.” re Juvenile
omitted). and,statute, itsconstruing languagewe first examineWhen a

the wordsordinary meaningascribe the and topossible, plainwhere we
170-C:5, a toprovides petition parentalIII that terminateused. Id. RSA

to a of childfindingif: “Therights may granted parents, subsequentbe
169-C, correct conditionsor under RSA have failed to theneglect abuse

despite12 of thefinding findingto a within monthsleading such
therectifyof court tounder the direction the districtreasonable efforts

conditions be correctedrequiresthe statute that theconditions.” Because
months, the conditions haveit cannot be determined whetherwithin twelve
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Therefore, underuntil twelve months have theelapsed.been corrected
statute, petition to terminate be thelanguage may granted,of the before a

failed,whether the have over theparentscourt must determineprobate
months, findingof to the conditions to the ofspan leadingtwelve correct

or neglect.abuse
evaluation, probate order as toUpon initial the court’s was unclear

to thedecidingwhich dates it considered when whether terminate
for fromrespondent’s rights. Following a clarificationparental request

court, that 8page [ofthis the court confirmed statement atprobate “[t]he
the effect the caseprobatethe court to that father’s Vasorder]

shy of the isapproximately point’three weeks twelve-month correct
23, 18,2004(adjudication September permanency Augustdate to hearing

2005...).” Thus, the court it theprobate onlyadmits that considered
approximately respondent’seleven months between the ofadjudication
neglect hearing.and his the statute thatpermanency requiresBecause the

court review the over ofprobate respondent’s periodbehavior a at least
months, so,twelve and because it not do probatedid the court erred.

Despite holdingour that the probate bycourt erred to review thefailing
respondent’s 170-C:5,behavior over twelve months required byas RSA
III, DCYF thatargues probate First,the court’s order should upheld.be

170-C:5,while RSA III that periodstates the time for calculating the
beginstwelve to“subsequentmonths a of child orfinding neglect abuse

169-C,” contends, H.,under RSA DCYF uponrelying In re Tricia 126
(1985),N.H. 418 that probatethe court could have reviewed the

respondent’s behavior from timethe the was aware ofrespondent made
finding neglect Because,the of against however,the mother. probatethe

court confirmed that it the respondent’sreviewed behavior beginning with
his astipulation finding neglect 2004,to of in September it is irrelevant
whether the court haveprobate could reviewed the behaviorrespondent’s

point,from some other and expresswe no as toopinion the ofapplicability
Trida H. to this case.

contends, M.,DCYF Inciting (1986),also re 127 710Melissa N.H.
itthat was not fornecessary probatethe court to review respondent’sthe

behavior over the However,full twelve months. Melissa M. is
distinguishable. The statute at issue in Melissa M. concerned the

Here,reunification requirements of a final order of the district court. the
statute is concerned with properthe timeframe for the courtprobate to

makingconsider in its determination about terminating parental rights.
statutoryThe relevant sufficientlyissues are thatdistinct Melissa M. has

bearing held, 170-C:5,no on decision Asour here. we IIIhave RSA
requires the probate court to review a parent’s conduct over twelve
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months, this nor the court is in the toprobate positionand neither court
bythat which is thedeny any parent, including respondent, grantedthe

legislature.
stated, of the courtprobateFor the reasons we vacate the order

matterand remand the forterminating respondent’s parental rightsthe
with this Because we have vacated theopinion.consistentproceedings

stated,the court the we do not address thegroundorder of onprobate
byraised thearguments respondent.other

Vacated and remanded.

Duggan JJ., concurred; Broderick, C.J.,Hicks,Dalianis, and
specially.concurred

Broderick, C.J., majorityI concur with the thatconcurring specially.
(2002) that, may grantthe170-C:5, probateRSA III before courtrequires

neglecta childrights findingto based ofpetition parental upona terminate
169-C, the must tochapter parentsRSA have failed corrector abuse under

of theto such a within twelve monthsleading findingthe conditions
under the courtreasonable efforts the direction of districtfinding, despite

Irectify majority’salso concur with the statement thatto the conditions.
that the bethe statute conditions corrected withinrequires“[b]ecause

months, cannot determined the conditions have beentwelve it be whether
first,I write separately,corrected until twelve months have elapsed.”

I the consideredprobateremain uncertain as to which dates courtbecause
parental rights.when it terminated the father’s

from therequested probateAs noted the we clarificationby majority,
it in its It ismakingcourt as to dates considered determination.which

23,me the dateprobate began Septemberclear to that the court with of
2004, adjudicatorythe date on which the Rochester District Court held an

neglect.to a of remainshearing findingand the father Whatstipulated
however, is on ended itsme, probateunclear to the date which the court

to to theleadingreview of the father’s efforts correct the conditions
probateof Based the court’s clarification of anfinding neglect. upon

order, thatin the of its the states “theinconsistency wording majority
theonlyit considered” betweenperiodcourt admits thatprobate

23, 2004, 18, 2005, permanencyand the date of theSeptember August
hearing. I am not so certain of that.

for alsoresponseThe court’s to our clarification notedprobate request
hearingsubsequent permanencythat the court order to the wasdistrict

29, 2005,on and was with a second orderAugust supplementedissued
2, addition, requeston 2005. In this court’s forSeptemberissued

granting petitionthat the court’s order the forprobateclarification noted
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7,2006, aftertermination was issued November 26 months“approximately
signed agreement.”the father a Absent a definitive statementconsent

review, Ithe the date of amprobate regardingfrom court end its
29,18,if the orprobate August Augustuncertain court review ended on

2, 2005, which the statutorily requiredall of were beforeSeptember
7, 2006,onperiod,twelve-month or November or some other date

23, 2005,subsequent statutoryto which was after theSeptember
I concur torequirement. Consequently, majority’swith the decision

this case to the court to whether failedprobateremand decide the father
periodover a of at least months to the toleadingtwelve correct conditions

finding neglect.the of Because I am not that the hasprobatecertain court
that, however,alreadynot done I am not atprepared point saythis to that

the court erred.probate
addition, I disagreeIn write because I with the thatseparately majority

M., (1986),In Melissa 127 710 bearingre N.H. has no on a in thisdecision
contends,case. The majority states that “DCYF also citing [Melissa M.\

was not forthat it the tonecessary probate court review the [father’s]
behavior over the full twelve months.” I do not believe that is an accurate

ofportrayal DCYF’s DCYF’s ofargument. memorandum law states:

The Probate Court reasoned that if theeven District Court
providedwere deemed not to have a 12full months for [the

tofather] correct the conditions of itneglect, M.],under [Melissa
case,not inrequired everyis to do so and therefore termination

bemay ordered in event. While M.any Melissa was not decided
in the context of 170-C,a termination under RSAproceeding the
Probate Court’s is nevertheless sound.interpretation

IContrary to the believemajority, that DCYF has if theargued that
twelve-month period 170-C:5,for courtprobate (required byreview RSA
III) met, it isis not if thedispositive district court efforts did not continue
for a co-terminus period.twelve-month

M.,In Melissa tosubsequent the division of investigationwelfare’s
revealing that the sexuallyfather had his daughter,abused the district
court, pursuant 169-C,to RSA chapter entered a finding that Melissa had
been abused. On de novo appeal, superiorthe court found that Melissa was
an 169-C:3,“abused child” within the meaning II,of RSA awarded
permanent custody division,of Melissa to the and directed the todivision

petitionfile a for termination of inparental rights the court.probate
M., court,Melissa 127 N.H. On appealat 711. to thethis father contended
trialthat the court had erred failingin to establish a plan of conditions for

him meet in regain child,to order to custody of the requiredas RSAby
169-C:21,II. Id. at 712.Notwithstanding 169-C:21,II,the oflanguage RSA
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court tothe statute “does not arequireheld thatdisagreed,we and
maya beparentunder which and childto conditionsattempt specify

safelycouldno exist under which reunificationreunited when conditions
Id. at 714.occur.”

M.case, recognized that Melissaprobateinstant the courtIn the
169-C,RSA a terminationa under and notneglect chapterrelated to case

170-C. courtchapter probateunder RSA Therightsof caseparental
continued:

whyof theany logicalcourt cannot conceive reason[T]he
not to a failureequal applicationwould haverulingM.][Melissa

III,170-C:5, here,under as sincebroughtto correct case RSA
isto correct unless theregrounds provedthere can be no failure

theTo otherwise would lead toa case. concludepredicate neglect
ruled nowhere the district court properlyanomalous result that

necessary anywas under conditionseffort toward reunification
child’sordered in furtherance of theno termination could be

adoption.interests viapermanency

Ipersuasive. agreecourt to be WhileprobateI find the of thereasoning
atM. as the “statute“distinguishable”the that Melissa ismajoritywith

a finalrequirementsthe reunification ofin Melissa concernedissue M.
170-C:5, III,court,” that statute referenced in RSAthe district isorder of

theunder the statute serves asfinding bya the district courtand
170-C:5, III.for under RSAfor terminationevery petitionprerequisite

Further, probatemuch of the foundation for theMelissa forms bothM.
case, theour of thisargument.order and DCYF’s Given remandcourt’s

here, the issueyetM. not decidedof Melissa need bespecific applicability
the I am notcourt. Unlikeprobate majority,well arise in themay

that has no here.bearingat this to decide Melissa M.pointprepared


