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V.Due ArgumentProcess

Finally, the that their dueplaintiffs argue process rights were violated
theby assessment of a one-time capital improvement fund fee. The

cursory reference to due process rights without isauthority insufficient for
our review. “[P]assing more,reference to ‘due process,’ without is not a
substitute for Chick, 503,valid constitutional 141argument.” State v. N.H.

(1996).504 Accordingly, the trial court properly granted summary
judgment for the defendant.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway,and JJ.,and concurred.
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(Formula)HICKS, Development CorporationThe Formulaplaintiffs,J.
(Clinton), Superiorof theRealty appeal the decisionand Clinton Trust

J.)(Morrill, for of a land usetheir abatementdenying petitionCourt
(2003 2006),(LUCT), that79-A:7 & wasSupp.tax see RSAchange

(town). reversedefendant,the of Chester We andby Townimposed
remand.

originalClinton was the owner of asupports following.The record the
2000,In the town’s planningof in Chester.thirty-acre parcel property

twenty-unit,the of adevelopmentsubdivision forgranted approvalboard
developmentThedevelopment.clustercondominiumsingle-family,

to the town’sspace, pursuant zoningfifteen ofnearly openincluded acres
unit;(1) housing1.5 perat least acres of landrequired:ordinance which

tract”(2) the total area of the beforty percent “[c]lusterat least ofand
ORDINANCE, 6,art.space.for See CHESTER ZONINGopenretained

6.1.6., the subdivisionrunning through§§ Construction of the road6.1.9.
JanuaryDecember or 2001.infrastructure in 2000beganand other

January agreementthe in 2002 with the thatacquiredFormula property
for the LUCT assessed on theresponsibleboth Clinton and Formula were

asLUCT on a basis eachsite-by-siteThe town assessed theproperty.
2004, thewas until when totaldevelopedunit sold or Marchcondominium

acreage requirementfell the minimum forremaining acreage below
assessment, the the propertyat remainder of waspointcurrent use which

(2003).79-A:4,1of current use and assessed an LUCT. See RSAtaken out
but for abatementthe on each site filedpaid petitionsThe LUCTplaintiffs

court, appeal, arguingdenied. Thesuperior plaintiffswith the which were
requiresof that the LUCT be assessedmeaningthe RSA 79-A:7plainthat

at road construction began.on the entire the timeproperty
construction,an which we reviewstatutorycase issue ofpresentsThis

(2002).Pelham, 365, 366148 N.H. We are thede v.novo. Pennelli Town of
as in the words of thelegislature expressedof the intent of thefinal arbiter

(2000).Lunen, 82,145 86 WhenEstate Van N.H.Appealstatute. of of
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the first examine andconstruing meaning, language,statute’s we its where
used.possible, plain ordinary meaningsascribe the and to words Id. If the

unambiguous, beyondused is clear and we will not look thelanguage
legislative Leonard,of the to v. 151language statute discern intent. State

201, (2004). however,will,N.H. We of the203 construe all statuteparts
andtogether unjustto effectuate its overall to avoid an absurd orpurpose

Lunen,result. 145 N.H.Van at 86.
79-A:7, 79-A:7,This case RSA V. RSAportionsaddresses of IV and

IV(a) dictates when land is forchanged purposesconsidered in use of
use,the The of land inapplying changedLUCT. amount considered

however, 79-A:7, V,is bydictated RSA which that land isprovides
removed from based oflot-by-lot uponcurrent use “the number acres on
which an actual notphysical change placehas taken ... and land physically
changed 79-A:7,shall remain under use RSAcurrent assessment.” V.

are, however,There two thisexceptions provision:to

(a) aWhen road is orconstructed other utilities installed
pursuant to a development which has allplan necessaryreceived
local, or sites,state federal allapprovals, buildinglots or

utilities,roads and onincluding shown the servedplan byand
use,such road or utilities shall be considered in withchanged the

exception any site,of lot or or combination adjacentof lots or
sites under the same ownership, large toenough qualifiedremain
for current use assessment theunder completed development
plan____

(b) land,When though not inphysically changed, is used the
setback,satisfaction of ordensity, local,other orstate federal

requirements as part site,of a contiguous development such land
shall be considered in use atchanged the time developmentthe
site is inchanged use.

79-A:7,RSA V.
The plaintiffs (b),focus upon subparagraph arguebut that either

toexception applies take the entire out of useproperty current when road
construction Thebegan. plaintiffs rely upon our decision in Dana
Patterson, Merrimack, (1988),Inc. v. Town 130 N.H. 353 and the factof
that the wasproperty approved as cluster opposeda asdevelopment, to a
traditional subdivision.

The defendant counters units,that the property twentyconsists of each
of which is “a distinct parcel of land with an inequal share common area.”
Although labeled as a cluster thedevelopment, arguesdefendant that the
property is more akin to a subdivision,traditional eachwhere lot is treated
as an individual site. Relying Lunen,ourupon decision in Van the
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site, theeach with site’sargues together proportionatethatdefendant
area, usecomes out of current and is assessed anof the commonshare

thatarguesit is further The defendant oncedeveloped.LUCT as sold or
commonsites, with their shares of theremaining together respectivethe

area, satisfya sufficient amount of to thelonger acreageno contain
79-A:4,1, ofacreage see RSA the remainder therequirement,current use

of currentthen comes out use.property
(a)analysis, first note thatstarting point subparagraphsAs a in our we

(b) general lot-by-lotto the rule ofexceptionstwoprovide separateand
(a)79-A:7, theRSA firstSubparagraph providesassessment. See V.LUCT

79-A:7,V(a).a RSA This is followedperiod.then concludes withexception,
V(b).79-A:7,letter.(b), with a RSAbegins capitalwhichby subparagraph

(b) isthe in notby language subparagraphAs indicated the period,
to, thenecessarily language subparagraphrelated inupon, nordependent

(a) (b)(a) two landseparate exceptions,and aresubparagraphs. Because
under both.fall either ormay

which, toany, exceptiontask if theappliesOur next is to determine
the inthirty-acre exception subparagraphWe hold thatplaintiffs’ parcel.

(a).(b) not subparagraphin this and therefore we need reachapplies case
the that our decision in Vanwe with defendantAccordingly, disagree

(a)it addressed the ofapplication subparagraphis instructive sinceLunen
Lunen, at 87-88.Van 145N.H.only.

and as a clusterthirty-acre developedThe here wasparcel approved
subdivision, openthe aspreservedwith fifteen acres of landapproximately

density requirements.in of the town’s andopen spacesatisfactionspace
(b) the fifteen are considereddirects that acresAccordingly, subparagraph

isin use at the site in use.” RSA“development changedthe timechanged
where,V(b).79-A:7, providesThe of the statute that aslanguageplain

here, of is reserved tobeing open spacea the site asportion developed
(1) constitutingthe theproperty,local land thensatisfy requirements,use

(2)once,site, out current use all at and adevelopmententire comes of
theon determines date on which thedevelopmentin use the sitechange

V(b).79-A:7,RSAproperty.LUCT is assessed on the entire See
Patterson, open spaceis where we held thatholdingOur consistent with

of thein a for town’sdevelopment purposes satisfyingclusterpreserved
in use whenand was consideredspace density requirements changedopen

Patterson, 354,atof the 130 N.H.development began.construction cluster
1988, yearsthat was decided in threerecognize356. While we Patterson

added, 1991,in V was see Lawslanguage paragraphthe relevantbefore
instructive,281:15, find it since Patterson deals with thepreciselywe to be

V(b).79-A:7, notPerhaps coincidentally, thesituation described in RSA
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(b)language is,in subparagraph in places, languageidentical to we used in
Patterson,Patterson. See 130 N.H. at 354 to(referring open space acreage

satisfy“used to the density requirement”), 356 (referring propertyto the
site”).as “the development

The plain 79-A:7,V(b), therefore,of RSAlanguage providedoes not for
the defendant’s piece-meal Theapproach. statute refers to undeveloped
land that is of“part V(b)a contiguous 79-A:7,site.” RSAdevelopment

added). statute,(emphasis therefore,The treats the property, including
any preserved open space requiredarea by regulations,local as a single
site. To hold otherwise would add words to the statute which the
legislature did not see Pennelli,fit to include. See 148 N.H. at 369. In
addition, the town’s own zoning ordinance treats developmentscluster aas
single site. In setting the minimum guidelinesarea for cluster
developments, Article 6 of the zoning ordinance states: “lots or tracts
under one orownership brought together under one ownership shall be
considered merged and considered as a tract.”single Chester ZONING
ORDINANCE, 6, added).§art. 6.1.5.1. (emphasis

We next turn to the issue of when the “development site” is considered
V(b).inchanged 79-A:7,use. RSA above,As we 79-A:7,stated while RSA

V determines the amount of land use,that inchanges 79-A7,RSA IV
determines when land is considered inchanged use. To determine when
the “development site” is use,considered inchanged therefore, we look to

IV(a).79-A:7,RSA To look elsewhere would divest paragraph ofIV
meaning.

IV(a)79-A:7,RSA provides that land is changedconsidered in use
when “[a]ctual construction begins on the site causing physical changes in

earth,the such as building a road to serve ... planned residential ...
buildings.” The date on which road began site,construction on the
therefore, is the relevant date for the LUCT assessment on the entire
property.

IV(a)Our application 79-A:7,of RSA is consistent with Patterson. Given
that the relevant language 79-A:7, IV(a)in RSA has changednot since
Patterson, our inanalysis that case retains its precedential value. In
Patterson, IV(a)we applied 79-A:7,RSA to determine when property was
considered changed in use. We held: conclude that“[W]e the land
underwent a inchange use ... when an act of construction performedwas
on the land to thebegin development of the project.” Patterson, 130 N.H.
at 356. Construction of the road in case, therefore,this constitutes a
change in use of the development id.;site. IV(a).See 79-A:7,see also RSA

The arguesdefendant that regardless of the open space and density
requirements for this property, the twenty units are actually “distinct
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land,” a in the common land. Toownershipwith divided interestparcels of
(1)to: the “Declaration ofargument, pointsthe defendantsupport its

subdivision, providesthe which that each condominiumforCondominium”
(2)boundaries; the deeds eachwarranty conveying“unit” has set

andunit, specified acreagehave propertycondominium whichindividual
(3) (1995),therein; provideswhich forand RSA 356-B:4lines described

anydo not see how offor condominium unit.” Weseparate taxation “[e]ach
Should the town wish toargument.the defendant’spoints supportsthese

todayunit our holdingLUCT on each individual separately,assess the
However, the town theit from so. should assessdoingdoes not preclude

at the roadmanner, lot must be assessed timeLUCT in this each
began.construction

administrative bythat the rulesargues adopteddefendant furtherThe
(CUB) that theits LUCT issupport argumentthe current use board

2004,theDuring years through2000 whensite-by-siteassessed on a basis.
the rulesadopted applyingunder CUBdevelopment,the wasproperty

(1998)RULES, 307.01(c)79-A:7, Admin. Cub and N.H.RSA V. See N.H.
307.01(d) (2004) (amendedRules, readoptedCub and as CubAdmin.

(2006)). 79-A:7, however,of is not307.02, RSAinterpretation307.03 Our
officials do notadministrative rules.by “[A]dministrativeinfluenced

to a ... administrative rulespossess statute[]the contravenepower [and]
from,to, modify theyor the statute which arenot add detractmay

181, (2001)Anderson, 147 N.H. 183implement.” Appealintended to of
omitted). therefore,above,citation Our remains(quotation holdingand

holding today,the the CUB rules contradict ourTo extentunchanged.
ultra vires.they are

deny plaintiffs’the trial to theit was error for courtAccordingly,
The trial court found that construction on thepetition for tax abatement.

Januarythe site in December 2000 or 2001. Weserving beganroad
when roadspecificallyremand with instructions to determine more

the have beenfor that is when LUCT should assessedbegan,construction
thirty-acreon the entire tract.

Reversed and remanded.

Dalianis, J.,Broderick, C.J., Galway, J., concurred; withand whom
DUGGAN,J., joined, specially.concurred

DALIANIS, J., I in the result the majorityconcurconcurring specially.
however,analysis,of the anddisagree portion majority’sreaches. I with a

in itsfollowingoffer the stead.
this case that we examine themajority requiresI with the thatagree

(2003).79-A:7,RSA IV and Vbetweeninterplay
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“The instarting point any statutory interpretation case is the language
of the (2002)statute itself.” Pelham, 365,Pennelli v. Town 148 N.H. 366of

omitted).(quotation We plainfirst look to the and ordinary of themeaning
words used. Id.

79-A:7,RSA IV provides, in pertinent part:

For purposes of this section land use shall be considered
changed and the land use change tax shall become when:payable

(a) Actual construction begins on the site causing physical
changes earth,in the such as building a road to serve orexisting

residential,planned commercial, industrial, or institutional
buildings;... or any other act consistent with the construction of

site____on thebuildings

(b) Topsoil, gravel or minerals are excavated or site;from thedug

(c) By size,reason of the site no longer conforms to criteria
byestablished the 79-A:4,1.board under RSA

Thus, under this provision, land (a)is considered changed in use when:
construction,actual such as the building road,of a site;has on thebegun or

(b) topsoil, gravel or minerals have been site;excavated or fromdug the or
(c) size,because of its the site longerno qualifies as land in current use
(e.g., the land is no longer size).ten acres or more in

79-A:7,RSA V provides, in pertinent part, that:

in theExcept case of land which has changed to a use which does
not qualify for current use size,assessment due to only the

ofnumber acres on which an physicalactual change has taken
place shall subjectbecome to the land tax,use change and land
not physically changed shall remain under current use
assessment____

rule,The general therefore, is that only the land on which the actual
(i.e., construction)physical change occurs is subject to the land use change

(LUCT).tax instance,For general rule,under this if a constructed,road is
only the land on which the road is actually constructed is tosubject the
LUCT.

As the majority notes,aptly 79-A:7,RSA V sets forth exceptionstwo to
this general rule. Under the first exception, “[w]hen a road is constructed
or other utilities installed” pursuant to an approved development plan, “all

orlots building sites” shown on the plan and served theby road and
utilities are tosubject V(a)the 79-A:7,LUCT. RSA added).(emphasis The
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of and to thesubjectthat does come out current use is notland notonly
“largeand is to remaincontiguous enoughthat which is in lotsLUCT is
completed developmentassessment under thequalified for current use

added). therefore, ofexception,Under the first all theplan.” (emphasisId.
served a common road come out of currentbyof a cluster developmentlots

openremain as under thegoing spacethose lots that are toexceptuse
are to for currentlarge enoughanddevelopment plan qualifycompleted

82,Lunen, 87-­Van 145 N.H.Appealuse assessment. But see Estateof of
(2000) subdivision, it completed,a was had(holding88 that because before

onof more than ten acres once the land whichacreagelots withcontiguous
the entitledwas was todisqualified,the road construction occurred town

occurred forlot-by-lot disqualifyingthe LUCT on a basis as eventsimpose
lot).each individual

79-A:7,V(b), if landRSA that even hasexception, providesThe second
itself, it inchangedwill be considered to bephysically changednot been

and, therefore, LUCT,the if it isuse, to “used in the satisfaction ofsubject
local,setback, state as of arequirements partor other or federaldensity,

inchangedsite.” Such land will be considered usecontiguous development
words,is inchangedtime the site use.” Id. In other ifdevelopment“at the

open developmentland that remain as even when thespacethere is will
in use tochanged subjectit be deemed and theplan completed,is will

local,to or federalsatisfyif this is used some stateLUCT land
contiguous Seepart developmentas of a site. Danarequirement

(1988)354,Patterson, Merrimack, 353,130 N.H. 356Inc. v. Town of
V(b) enacted)(decided 79-A:7, in(open space preservedbefore RSA was
town’s anddevelopment satisfy open space density requirementscluster to

developmentin when construction of clusterchangedconsidered use
began).

79-A:7, V(b) not indicate when a site isdevelopmentRSA does
79-A:7,The to IVto be in use. looks RSA tochanged majorityconsidered

I that the errs.doing, majoritythis In so believequestion.answer
79-A:7, read in We not inIV cannot be isolation. statutesinterpretRSA

of statutoryin the context the overall scheme. Seeisolation but
(2005).Greenland, 617,152 620Club v. Town N.H.CountryPortsmouth of

79-A:7, IV, that land use wheneverchangewhich a occursprovidesRSA
considering RSAcannot be read without alsobegins,actual construction

that, the which the79-A:7, V, ordinarily, only land onprovideswhich
Achangedis considered in use. clusteractually occurschange

lots, therefore, cannot bebuildingof severalconsistingdevelopment,
constructed,wasmerelyin because a road unlesschangedconsidered use

V(a)79-A:7,in Iapplies.to rule set forth RSAgeneralthe thisexception
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79-A:7,possible consideringthat to RSA IV withoutbelieve it is not read
79-A:7, exceptions.forth in RSA V and its twogeneralthe rule set

use, believe,A is in I when all ofchangedsite considereddevelopment
the lots within that site come out of current use. To determine when this

V(a).occurs, 79-A:7, 79-A:7,V(a),one refer back to RSA Under RSAmust
entire site in use when the road comes in anddevelopment changedthe is

use,of out of those thatexcept adjacentall the lots come current lots will
in anddevelopment largeremain as the areopen space completed plan

enough to for current usequalify assessment.
case,In the instant once the that would the lots in theroad service

constructed, of the incluster subdivision was all lots that subdivision were
V(a).79-A:7,use and to RSAchangeddeemed in were the LUCT.subject

approximately spaceThe fifteen acres of was also deemed inopen changed
and itsubject satisfyuse to the LUCT because was reserved to local land

V(b).79-A:7,RSArequirements.use See Had it not used to satisfybeen
therequirements, openthese would have remained in currentspace use

V(a).79-A:7,inindefinitely providedas RSA
This statutory interpretation conflicts with that in EstateAppeal of of

Lunen,Van Lunen. In the hadAppeal Estate Van town removed theof of
lots from use onpetitioner’s lot-by-lotsubdivided current a basis as they

Lunen,built or Appealwere sold. Estate Van 145 N.H. at 83. Theof of
V(a)argued 79-A:7,that RSA apetitioner “require[d] single land use

change tax assessment on the subdivision timeentire at the road work
began lot-by-lotand that a assessment was unlawful.” Id. at 84. We

V(a)disagreed 79-A:7,interpretedand RSA permitto lot-by-lot
if,assessment of an whenapproved subdivision construction first began,

contiguousthere remained lots with a combined of moreacreage than ten
V(a)acres. Id. at We ruled plain 79-A:7,87-88. that the RSAlanguage of

that lots sameadjacent totaling“dictate[d] under the moreownership than
acresten remain in current use until lot is disqualified.”each Id. at 88.

I believe that statutoryour ininterpretation Appeal Estate Vanof of
nothingLunen was incorrect. There is in the plain language of RSA 79-

V(a)A:7, that permits lot-by-lot To contrary,assessment. the the plain
oflanguage this that “allprovision requires buildinglots or sites” be

subject to the LUCT is“[w]hen a road constructed or other utilities
79-A:7, V(a) added).installed.” RSA The(emphasis only lots or building

that do outsites not come of use arecurrent those lots oradjacent sites
that are large enough to remain for current usequalified assessment

added).“under the completed development Id. Inplan.” (emphasis Appeal
Lunen,Estate IVan believe we erred by focusing upon whether suchof of

lots or whensites existed began,construction instead of upon whether
they were tointended exist once developmentthe wasplan completed. If
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there willcontemplates that beplancompleted developmentthe
to forlarge enough qualifysites beadjacent lots or that willundeveloped

orassessment, lots sitesundeveloped adjacentthen theseusecurrent
However, development plancompletedcurrent even if theremain in use.

lots, theadjacent otherundevelopedthat will be suchcontemplates there
it,I seecome out all at once. Asby road or utilities stilllots serviced the

V(a)79-A:7, kind of assessment thatpermits piecemealin RSA thenothing
in Lunen.Estate Vanapproved Appealwe ofof

Lunen to thisI Estate VanAccordingly, Appealwould overrule of of
continuance ofrequire“The of the law does not thestabilityextent.

Trust,Ins.error.” v. N.H. Mun. Assoc. Prop.-Liab.Matareserecognized
omitted).396, 400 (2002) has proven“Where a decision(quotationN.H.147

revisitwill not hesitate to it.”or reasoned ... webadlyunworkable
(1994).Scanlon, 301, 304138 N.H.Mut. Ins. Co.v.Providence Fire

DUGGAN,J., joins specialin the concurrence.
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