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(KevinP.A., onBuchholz, of E. Buchholz the& ManchesterWalker
brief), plaintiffs.for the

Gordon, on theL. of Concord L. Gordon{JoshuaJoshuaLaw Office of
brief,Laconia, the defendant.brief), D. of on the forMcGuffin,and Scott

Buchholz,and ErinHICKS, plaintiffs,The Bruce Buchholz O’NeillJ.
J.){Abramson, summary-grantingorder of the Courtappeal Superioran

defendant, affirm.the Waterville Estates Association. Wetojudgment
2002,January 28, the town ofin the record: Onfollowing appearsThe

deed, a number of located in apropertiestaxacquired, by largeCampton
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auctiondevelopment Bycondominium called Waterville Estates. the
plaintiffs an withinpurchased unimproved development.lot the Title

Covenants,”passed “Quitclaima entitled Deedby deed with No which
described the land as recorded in the town’s bookbeing warrant as

map“Homesite F-14” with a and lot number.corresponding
After the plaintiffs acquired soughtthe the defendant toproperty,

collect duesassociation and assessments that had been assessed after the
town acquired the tax deed. The deniedproperty by plaintiffs any
obligation to the fees and topay petitionfiled a remove the “cloud” of the
declarations their Theyfrom title to the condominium unit. also filed a
claim under the Consumer Protection Act alleging that the defendant’s
efforts to collect the fees and the a liensubsequent placement of on their

2006).property were unfair or deceptive (Supp.acts. See RSA358-A:2
The a summarydefendant filed motion for judgment, asserting that the

restrictions,plaintiffs bywere bound the easements and covenants
incontained the of thegoverning documents association as well as theby

(1995Act, 2006).Condominium RSA &chapter Supp.356-B The defendant
due,also filed a counterclaim to collect fees athe lien on theasserting

plaintiffs’ Theproperty. trial court thegranted defendant’s motion for
summary judgment and denied the plaintiffs’ motion for reconsideration.
This appeal followed.

In a motionacting upon summaryfor trialjudgment, the court
requiredis to construe pleadings,the indiscovery and affidavits

lightthe favorablemost to the non-moving party to determine
whether the proponent has established the a disputeabsence of
over material factany and the toright judgment as a matter of
law.

Manchester, 149, 153(2007).Pouter v. City 155 N.H. “An issue of fact isof
material if it affects the litigation.”outcome of the “InId. areviewing
denial of summary judgment, we consider the affidavits and other
evidence, and all inferences properly them,drawn from in the light most
favorable to the non-moving party.” Id.

This case theimplicates interplay among Act,the Condominium RSA
(2003) liens),80:61 (governing real estate tax and inholdingthe First NH

Windham, 319, (1994).Bank v. Town 138 N.H. 323 “We are the finalof
arbiter of meaningthe of a expressedstatute as in the of thewords statute

(2005).itself.” Greene 795,v. Town 151Deering, N.H. 798 “Whenof
construing statute,the ofmeaning a we first and,examine its language
where possible, ascribe the plain and ordinary meanings to words used.
When the language used in the statute is clear and unambiguous, its



174

by judicialis not to modification construction.” Corcoranmeaning subject
(citation(2006) omitted).Harmon, 411,154 412-13v. N.H.

a LienSurvivingI. Condominium Fees Tax

Bank,the first that NHargue pursuantOn to Firstappeal, plaintiffs
land,323, the a “100they they percent138 N.H. at took title to tookwhen

80:61,property,” therebyand interest in the RSAcommon undivided
it, includingencumbrances condominiumaway uponallstripping

disagree.assessments and fees. We

80:61, relied,the in First NH inRSA which court Bank readsupon
part:pertinent

tax lien to municipality,An affidavit of the execution of the the
the the taxbyor state shall be delivered tocounty municipality

date for of taxesday followingcollector on the the last payment
____The countyto the ormunicipality,collector shall execute

thea and interest inonly percentstate 100 common undivided
severalty byshall be executed inproperty portionand no thereof

bounds; however,and that where distinctprovided,metes
separatelyinterests in have assessedproperty pursuantthe been

75:2, orcounty,to RSA the tax lien executed to the municipality,
interestseparateshall 100 of the distinctpercentstate be for

fully paid.which taxes have notupon the been

Bank, didmortgages priorityIn First NH we held that not have over
divested the of thetax liens and that such encumbrances are at issuance

atredemptionlien the of Id. 324. It is true that “aright expires.tax when
...percentand title to one hundred of the land is theindependentnew

case, however,procedure.”tax lien Id. doesproductultimate of the This
interest;with a concerns condominium covenants.mortgagenot deal it

are the land.”“Condominium declarations covenants with 15Arunning
(2002);§2d 7Cooperative ApartmentsAm. JUR. and seeCondominiums

1382 (Ill.Directors, 1378, App.LaSalle Nat. v. Board 677 N.E.2dTrust of
(Ill. 1997);Ct.), denied, Beeter,In 173680 N.E.2d 1163 re B.R. 108appeal

(Bankr. 1994).“The and theW.D. Tex. condominium declaration covenants
areupon they literally inseparable.”in land are 15Aimposedestate which

2d, “Each condominium owner finds or estatesupra. [his her]Am. Jur.
theby obligation bythe and benefited functionboth burdened assessment

preservationthe serve the maintenance and of(namely,that assessments
areas, have]common in which the an undivided interest[plaintiffsthe

itself).”from interest in the condominium unit In reinseparable [their]
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Beeter, 173 “sink their intoB.R. at 115. Condominium covenants tentacles
soil.” Id. at 114the n.6.

condominium survive a tax isquestionThe of whether covenants sale
in this or is anjurisdiction. “Generally,novel an easement covenant

estate;in land from and ‘carved of a servient in theseparateinterest out’
sale____”of it survives a v.majority jurisdictions tax Thirteen South

257, (Nev. 1993); see v.Village,Summit 866 P.2d 259 also Schlafy
(Mo.363,Baumann, 1937);108 S.W.2d 368 Northwestern Improvement
(Mont.792, 1937);Lowry,Co. v. 66 P.2d 795-96 Alamogordo Improvement

(N.M.428, 1939); Annotation,v. P.2dPrendergast,Co. 91 431-32
Easement, Servitude, Taxes,Covenant Sale 7byor as Affected for

(1992) cases).187, 203 (collectingA.L.R.5TH

not ruled on the of NewAlthough we have survival covenants in
Hampshire, we that a sale Seehave held easements survive for taxes.

Swain, 383, (1939).Gowen v. 90 386-87N.H. Consistent with established
inauthority jurisdictionsthis and other hold that the tookplaintiffswe

tosubjecttitle the condominium ran with thecovenants that land.

II. Affidavit

Next, the thatplaintiffs bythe trial court erred aargue relying upon
faulty affidavit in the motion Thegranting summary judgment.for

attack the as ofplaintiffs beingaffidavit “an expression purely personal
Co., 485,Brown Hancockopinion.” v. John Mut. Ins. 131 491N.H.Life

(1989).

(1997)491:8-a,RSA II states in pertinent part: “Any seekingparty
summary judgment accompanyshall withhis motion an affidavit based

personal ofupon admissible as toknowledge facts which it appears
affirmatively Here,that willthe affiants be to thecompetent testify.”
sworn affidavit andwas sufficient met the ofrequirements RSA 491:8-a.
The affiant was the manageraccounts for the defendant. In such capacitya

would have knowledge facts,” 491:8-a,she of“personal admissible RSA
theregarding property by the and its ofpurchased plaintiffs status as part

the condominium.
theTo extent the plaintiffs challenge the affidavit as alacking definitive

statement that the property purchased the was in ofby plaintiffs fact part
condominium,the that argumentwe hold this not inpreserved.is Nowhere
record plaintiffsthe below did the thatdispute they had purchased

that was of theproperty part notably,condominium. Most the didplaintiffs
challengenot the trial court’s characterization their propertyof as “located

defendant,in a development by theoperated Waterville Estates
“ItAssociation.” is a rulelong-standing maythat notparties judicialhave
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Prop.trial.” Red Oakin the forum of Bean v.of matters not raisedreview
(2004).248, 250151N.H.Mgmt.,

LienIII. of Defendant’sPerfection

relative to thedisputesthat there were factualThe next assertplaintiffs
and of The affidavitthe lien the amount the lien.perfectiondefendant’s of

of the“filingthere was a lien documentationthe defendant notedbyfiled
disputenotplaintiffsin of Deeds.” The didCounty Registrythe Grafton

therefore,court;trial not addressthe the we willthe amount of lien before
it first time on See id.appeal.for the

claim that the defendant improperlytheRegarding plaintiffs’
lien, facts warrant adisputethe we no these that wouldperfected uponsee

motion forsummary objecting“The to ajudgment. partydenial of
ofupon allegationsrest mere or denials hisjudgment may notsummary

610,v. Title Ins. 147 N.H.Lawyers Corp.,... Pancioccopleadings____”
(2002). The affidavits or reference toplaintiffs’ “response, by by613

admissions, set forthinterrogatories, or mustanswers todepositions,
is issue material fact forfacts that there a ofspecific showing genuine

omitted). Because plaintiffsbrackets the have(quotationtrial.” Id. and
ademonstrating dispute regardingforth facts relevantspecificfailed to set

trial court’s that thelien, agreeof the we with the conclusionthe perfection
to support summarythe defendant was sufficientpresented byevidence

judgment.

ClaimsIV. Consumer Protection Act

Next, granttrial court’s ofplaintiffs challenge summarythe the
count,their an that the effortsallegationon second defendant’sjudgment

fees unfair actsdeceptiveto collect association dues and constituted and/or
Act,Protection 358-A:2. Themeaningwithin the of the Consumer RSA

intheythat denied theplaintiffs argue participationalso were
condominium association.

bytheThe trial found that actions taken theproperlycourt
Suchto collect were not unlawful under RSA 358-A:2. feedefendant fees

Act.byallowed the Condominium RSAprocedures explicitlycollection are
2006)(1995), dealing unpaidwith(Supp. (provisions356-B:46 :46-a

remedies). of in theparticipationand Mechanismsassessments
association, too, nothingare and in the record showsstatutorily outlined

exercising statutory rightsthat the were from theirplaintiffs prevented
andmeetings, quorums, voting, availabilitywith to matters such asrespect

(1995).356-B:37, :38,of all the association. RSA :39a list of members of
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V.Due ArgumentProcess

Finally, the that their dueplaintiffs argue process rights were violated
theby assessment of a one-time capital improvement fund fee. The

cursory reference to due process rights without isauthority insufficient for
our review. “[P]assing more,reference to ‘due process,’ without is not a
substitute for Chick, 503,valid constitutional 141argument.” State v. N.H.

(1996).504 Accordingly, the trial court properly granted summary
judgment for the defendant.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway,and JJ.,and concurred.
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