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theis decided under FederalI note that this caseconcluding,Before
open involvingas do issuesissues remainState constitutionalConstitution.

liverequireour supervisory power,in exercise ofwe themay,whether
circumstances.at trial under certaintestimony

noit be ofadopted,if view were wouldmyI thatFinally, recognize
in this state andof certain offensesprosecutionfor theslight consequence

However, CourtSupremeuntil the United Statesfor witnesses.expert
course, I, like thecharts a differentCrawford, ormodifies or clarifies

above, to followbelieve we are compelledcitedcourts whose areopinions
currentlyhearsayto statementsreasoningand its theapplytoCrawford

remand fordefendant’s conviction andThus, I would reverse thebefore us.
proceedings.further

C.J.,BRODERICK, in the dissent.joins
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challengingfor a writ of certiorariDUGGAN, petitionedhasJ. The State
J.) theagainstof the indictmentdismissalSuperior (Barry,the Court’s

Johanson, 11. thegrantSee Ct. R. WeSven A. Jr. SUP.respondent,
the dismissal and remand.vacatepetition,

Countythe The Cheshire Grandfollowing:do notparties disputeThe
17, 2004, ofcharge falsifyingon on arespondent MaytheJury indicted

2004,(2007). 14, all judgesOn June afterSee RSA 641:6evidence.physical
from theCounty had recused themselvesin Cheshireregularly presiding

Countyitcase, Hillsboroughtransferred toLynnChief Justice Robert
Barry. Theit to Jamesspecially assigned JudgeCourt andSuperior

1, 2005, and wasSeptemberto a trial onright jurywaived hisrespondent
Judge Barry Mayin 2006.tried before

verdict,rested, moved for directedrespondentthe State theWhen
statutoryHillsboroughin violated hisCountythe bench trialarguing that

countyin in which he allegedlyto be tried therightand constitutional
CONST, I, He(2001); pt.N.H. art. 17.the crime. See RSA 602:1committed

abeyondhad to venueprove properthat the State failedarguedalso
asserted,doubt, was element of the offense. Seewhich he anreasonable

(2007).III(e)625:10, :11, trial court denied the motionInitially, theRSA
verdict, theday, before afollowing renderingand the trial. Thecompleted

indictment, that therulingmotion and dismissed thegrantedcourt the
I, 17 TheArticle of the State Constitution.bench trial had violated Part

reconsideration, denied, asoughtthe court and thenState moved for which
of certiorari here.writ

athat is as mattergrantedan notextraordinary remedyCertiorari is
the State N.H.at the discretion of court. Petitionright,of but rather ofof

671, (2007); R.(State Giovanni), SUP.Ct. 11. Wev. 154 N.H. 674 seeSan
onlythe where to dopower grant sparinglyto writ andexercise our

injustice. Petition State N.H.would result in substantialotherwise ofof
Giovanni), to(State at 674. Certiorari review is limitedv. San 154 N.H.

illegally respect jurisdiction,acted with towhether the trial court
law, unsustainablythe exercised itsof orauthority or observance

Id.arbitrarily, unreasonably, capriciously.ordiscretion or acted
Here, only byis the avenue whichreview because certiorarigrantwe

jeopardyan a case aftermay dismissingthe seek relief from orderState
(2001) inthe circumstances(specifyinghas See RSA 606:10attached.

case);to court in a criminal seeappeal supremethemaywhich the State
(2006).(State Marcoux), 118, 121N.H.N.H. v. 154also Petition Stateof of
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I

I,respondentThe contends that Part Article 17 of the State
grantedConstitution and RSA 602:1 him an absolute to be inright tried

committed,the orcounty judicial allegeddistrict in which the crime was
he only bywhich could waive written motion touponbased his inability
a inobtain fair trial that or hecounty judicial district. Because never

venue, asserts,for changemoved a in he “the State violated [his]
statutory byconstitutional and inrights bringingnot him to trial Cheshire

The StateCounty.” respondentcounters that the waived his toright
venue when he to to ofproper objectfailed the venue beforechange trial.

Thus, the State theargues, trial court erred when it granted the
motion forrespondent’s a directed verdict based upon improper venue.

Resolving these requires interpretissues that we the relevant
statutoryconstitutional and Weprovisions. review the trial court’s

ofinterpretation statutes and the constitution de novo. v.Linehan
(2004).Rockingham Comm’rs, 276,County 151N.H. 278

byWe begin examining RSA 602:1. In statutorymatters of
weinterpretation, are the final of legislature’sarbiters the asintent

inexpressed the words of the statute considered as a whole. ElderTrust of
693, (2007).Fla. v. Town 154Epsom, N.H. 697 When theexaminingof

statute,language of the the plainwe ascribe and ordinary meaning to the
used. Id. We legislativewords intent frominterpret the statute as written

and will not consider the legislature mightwhat saidhave or add language
that legislaturethe did seenot fit to include. Id.

RSA 602:1 states in pertinent part: “Offenders shall be prosecuted and
countytried in the or judicial district thereof in which the offense was

committed.” “The use of the word ‘shall’ is generally regarded aas
command; although not it iscontrolling, significant indicating theas intent
that the statute is mandatory. This is especially so purposewhere the of
the protectstatute is to private rights.” Wheeler,v. 152McCarthy N.H.
643, (2005).645 While on its face RSA 602:1 amandates that criminal
defendant be prosecuted and tried in the county judicialor district in

committed,which the offense was it is silent with respect to the
circumstances under which this right may may See,or not be e.g.,waived.

Warden,v. Prison, 603, (2006)Debonis (whileN.H. State 153 N.H. 605
rightdefendant has statutory hearing arrest,to forty-fivewithin ofdays

he may right). well-settled,waive this It is however, maythat party“[a]
waive a ... statutory] madeprovision for his v.benefit.” State 67Almy,

274, 280(1892).N.H.
I,next analyzeWe Part 17Article of the State Constitution. When

interpreting a constitutional provision, we examine purposeits and intent.
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(2005).President, 124, reviewing“ByN.H. 133v. 152Baines N.H. Senate
amendments, endeavors toand the courtthe constitution itshistorythe of

of at the timepartiesin the situation thepossibleitself asplace nearlyas
themade, gatherit their intention frommaythatthe instrument was
Id.used, in the circumstances.”light surroundingthe ofviewedlanguage

omitted). greatused the in thelanguage by people“The(quotation
as well as the is to bepeople,controls theparamount legislaturelaw which

it thesense in which was used atexplained in thatalways understood and
atthe laws were Id. 133-34adopted.”the constitution andtime when

omitted).(quotation
I,1784, of Statein Part Article 17 theit enactedoriginallyWhen was

provided:Constitution

vicinitythe trial of facts in the whereIn criminal prosecutions,
life, libertyofsecurityto the the andthey is so essentialhappen,

citizen, to tried inoughtno crime or offence beestate of the that
committed; inexceptthan that in which it isany countyother

itany county,insurrection in whengeneral particularcases of
Court,the the that anJudges Superiorto ofappearshall

maywhere the offencecountytrial cannot be had in theimpartial
committed, assemblytheir the shall thinkupon report,andbe

countyin the in which anto direct the trial nearestproper
trial can be obtained.impartial

HampshirePerpetual (Johnof New 12Laws of the StateThe
1789). 1792, to the wordprovision changeIn this was amendedMelcher ed.

HampshireMarshall,See S. The New“assembly” “legislature.”to
(2004).A Guide 77ReferenceState Constitution:

423, (1881), we that the framersAlbee, 61 N.H. 425 ruledIn State v.
of We held that it wasto be the accused.provision protectiveintended this

that in a criminalpeopleof the“merely declaratory of the sense
to to berequire charge provedof the accused therightit is theprosecution

Albee, N.H.in where the fact 61vicinity neighborhood happened.”the or
“designeda forprivilegeruled that the wasprovisionat 426. We further

himpossibility sendingthe ofpreventof the accused ... [to]the protection
friends, strangers,a amongfor to remote at distance fromcounty,trial a

orby personalof aprejudicesanimatedperhaps among partiesand
toat of the framers “wasobject protectcharacter.” Id. 429. Thepartisan

vicinitythe of thetrial at a distance fromsubject an unfairagainstthe
tomight bebyselected officials who hostileplacecrime and at aalleged

thetake whereplace427. that the trialBy requiringthe accused.” Id. at
thecommitted, the intended thathave framersallegedcrime was to been

standingof character andgoodthe on his trial hisaccused “have benefit
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preserved them,with his if heneighbors has and the benefit of such
knowledge as the ofjury may possess maythe witnesses who give
evidence him” wellagainst abilityas as the to secure the ofattendance his

easily.own morewitnesses Id.
280,As with other privileges, Almy,constitutional see 67 N.H. at we

held in Albee that a criminal waive rightdefendant could his to proper
venue, I,and that Part Article did set17 not forth the exclusive

Albee,circumstances under suchwhich waiver could occur. 61 N.H. at 429.
I,Although Part 17 its toappeared changesArticle on face limit venue to

times of “general requireinsurrection” and to all venue tochanges be
directed ofby legislature uponthe a fromreceipt report superiorthe court

exclusive;we ruledjudges, provisionsthat these notwere the framers did
intend,not by provision,theenacting “destroy [ato common-defendant’s]
right changelaw to a of venue a impartialwhenever fair and trial could not

in Thus,be had the the factcounty where Id.happened.” we held that a
defendant could hiswaive common-law and rightconstitutional beto tried
in the county where the crime was committed “for the purpose of securing
the fair trial which the constitution guarantees.” Id.

We left unanswered the question of whether the State could obtain a
later,of venue.change yearsId. Ten in Sawtelle, 488,State v. 66 N.H. 504

(1891),we held that the State could obtain changenot a exceptof venue in
the extraordinary of generalcase insurrection.

1978, I, amended,In Part effect,Article 17 was in to codify our decision
in I,Albee. The amendments to Part Article 17 made clear that a criminal
defendant acould obtain ofchange venue even in the generalabsence of a
insurrection and even without a report superiorfrom the judgescourt and

by legislatureaction the when he showed that a fair trial was impossible in
the county or judicial district in which the crime MARSHALL,occurred. See

77;atsupra see also JOURNAL OF CONSTITUTIONAL CONVENTION 232
(June 13, 1974).The amendments also made clear that the State no longer
had a rightconstitutional to a change of venue. See JOURNAL OF

(June 13,CONSTITUTIONAL 1974).CONVENTION 232-33 The amendments
therefore deleted the “generalreference to insurrection” and the

that allrequirement changesvenue bybe directed the legislature upon
of areceipt report from the superior id.;court judges. See see also

Justices, (1985).Opinion 486,the 126 N.H. 488 The amendments alsoof
“broadened the of inconcept venue a criminal onlycase from countythe to

legislativelyalso include a judicial MARSHALL,created district.” supra at
77; Opinion, Justices,see the 126 atN.H. 489. “The 1978Voters’ Guideof
made the convincing point that ofchanges venue had already been ordered
by courts,state and federal in provisionviolation of this of the state

MARSHALL,constitution.” supra at 77.
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now1978, I, 17 the Constitutionin Part Article of StateAs amended
provides:

facts, vicinitythe wherethe trial of inprosecutions,In criminal
life,security libertythe of theso essential tothey happened, is

tocitizen, oughtno crime or offense beof the thatand estate
itthan that in whichcounty judicialor districtanytried in other

countyin orcommitted; except any any particularin caseis
defendant, and after adistrict, bymotion theuponjudicial

cannot be hada fair and trialby impartialthe court thatfinding
committed, thethe court shall directmaythe offense bewhere

impartialin which a fair andjudicialtrial a or districtcountyto
trial can be obtained.

I, 17 himgrantsthat Part Articledisagree respondentWe with the
in which the crime wascountyin the districtjudicialto be tried orrightthe

fora motionmay only uponthat waive writtencommitted heallegedly
in theinability properhis to obtain a fair trialuponof basedchange venue

aI, grantsPart 17To the Articlecontrary,or district.county judicial
where the crime wasrightthe to be triedrights:criminal defendant two

heuponof venue thatright change proofand the to obtain acommitted
that,I, merelyArticle 17 makes cleara fair trial there. Partcannot obtain

orcountyhad in the districtjudicialthat a fair trial cannot beproofupon
to aoccurred, denycourt lacks discretionanythe trialwhere the crime

words, aIn thatupon proofmotion for of venue. otherchangedefendant’s
anvenue, the hasin the of defendantplace properfair trial cannot be had
I,amended,In as Partway,to of venue. thisright changeaabsolute

as the Federalprotectionthe same level ofprovidesArticle 17
ruled,Constitution, Court has underSupremefor the United Statesas

thatConstitution, given an to showopportunity“a defendant must bethat
community prejudice.inrequired his case” because ofchangea of venue is

added).(1971)Wisconsin, 505, (emphasis400 U.S. 511Groppi v.

circumstances underrespectis silent with to otherprovisionThis
her venue.may right propera his or tocriminal defendant waivewhich

theor denies tolanguage “precludescontains no thatprovisionThe
under other[proper venue]”or to waivepower optionaccused the

at “We not redraft the constitution67 N.H. 280. willAlmy,circumstances.
in it.”fairlyit an intent not expressedan to make conform toattemptin

Comm’r,Fund v.Comp. Flynn,Munic. Trust Workers’New Hampshire
omitted). history the(1990) in the of17, (quotation Nothing21133 N.H.

thoseI, 17 nor in the ofplain languageto Part Article1978 amendments
to set forthintended thatpeople provisionthat thesuggest-amendments
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whichonly by onlythe method which and the reason for a defendant could
rightwaive his constitutional to venue. in theproper Importantly, nothing

I,history language anyor of Part Article 17 intent to overruleindicates
our decision in Albee.

in withjurisdictionsCourts other have ruled that common“[i]n
arights, rightalmost all other defense defendant can waive his to proper

al.,by expressvenue an statement of 4 W. LaFave etrelinquishment.”
16.1(h), (1999);§Criminal Procedure at see v.506 United States

(1st Cir.) (“ItLiCausi, 36,167 F.3d 44 beyondis settled thatperadventure
omitted)),venue is a personal privilege which can waived.” (quotationbe

denied, (1999). addition,cert. 528 U.S. “In in system827 the federal and a
states,themajoritysubstantial of in contrast to guaranteessuch trial as

counsel,andby jurytrial venuerepresentation by can be “waived’—or
accurately, ‘silence’,more aby defendant’s in the form of a‘forfeited’—

timely LaFave,failure to make a 4objection.” supra at 506-07. “The
conclusion objectionsthat to venue are by bywaived silence or

in the trial is anacquiescence examination thesupported by of nature of
rightsthe that venue is to protect.meant theProper preventsvenue

unfairness and thathardship may occur when an accused inis aprosecuted
place.” 482, (Minn.remote State v. 524Blooflat, N.W.2d 483-84 App.Ct.

1994). Because once a trial has taken place, any hardship that havemay
conductingoccurred from the in remedied,trial a remote place cannot be it

is to ofproper place the burden toobjecting venue the criminalupon
484; LaFave,defendant. id.See at see 4also atsupra 507.

Generally, waiver,to avoid a defendant must raise toany objections
venue before trial unless “the ofimpropriety onlyvenue becomes apparent
at the close of the government’s case.” United Delgado-Nunez,States v.

(5th494, 2002)295 F.3d 497 (quotation omitted), denied,Cir. cert. 537 U.S.
(2003); Roberts, (11th1173 see 1147, 1151-52United States v. 308 F.3d Cir.

2002), denied, (2003);cert. U.S. Perez,538 1064 United States v. F.3d280
(3d318, Cir.), (2002).328 denied,cert. 537 U.S. 859 When the isdefendant

unaware of the error in case,venue until the prosecution presents its an
objection to venue made at Roberts,the close of the isevidence 308timely.

contrast,F.3d at By1152. awhen criminal alldefendant knows of the facts
underlying objection trial,tohis venue objectbefore his failure to to venue
before trial is deemed a Delgado-Nunez, 497;waiver. See 295 F.3d at

Collins, (4thv. 629, 2004).United States 372 F.3d 633 Cir.
case,In this we conclude that the respondent waived his constitutional

and statutory right to proper Everyvenue. fact giving rise to his objection
to invenue Hillsborough was evidentCounty the moment the trial court
changed Collins,venue to that county. See 372 F.3d at Approximately633.
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him, the case wasCounty JuryGrand indictedone month after a Cheshire
The knew orHillsborough County respondentfor trial.totransferred

County for a crimeHillsboroughthat venue inshould have known then
onlyNot did theCounty improper.Cheshire wascommitted inallegedly

but, the case wasto fourteen months afterobjectfailrespondent
a to tried thetransferred, jury byhis to trial and asked berighthe waived

It wasassigned.the case had beenCounty judge to whichHillsborough
toobjectedcase that the firstrespondentnot the close of the State’suntil
ofSuch under the circumstancesHillsborough County. objection,invenue

case, untimely.this was

not claim underrespondent “did waive his venueA that theholding
for criminalperversecreate severe incentivescircumstances wouldthese

are the oflegitimacyin which there doubts overanydefendants in case
toat “A would be able295 F.3d 497. defendantDelgado-Nunez,venue.”

by waitingfree at an acquittalobtain a second shotgame systemthe and
in the event of achallengingconclude and then venuefor his trial to

of theif—like was well aware[the defendant]conviction.” Id. “Even —he
venue, forego aneveryhave incentive todefect in he wouldpotential

LaFave,Id.; 4the trial is over.” see alsovenue claim until afterimproper
inby failing objecthold that to to venueAccordingly,at 507-08. wesupra

trial, claim toCounty respondent anythe waivedHillsborough before
contrary thereforerulingtrial court’s to the isvenue. Theimproper

as matter of law.erroneous a

II

the trial court’s decision and remandthat we vacaterequestsThe State
JeopardythatarguesThe the Doubleproceedings. respondentfor further

See N.H.Constitution bars remand. Const.HampshireClause of the New
the under the StateI, respondent argues onlyart. Becausept. 16.

alone,Constitution, it federal cases forcitingbase our decision uponwe
Comm’r, 521,153 524Dep’t,v. N.H. Ins. N.H.GonyaSeeguidance only.

(2006).

I, Constitution thatHampshire providesPart Article 16 of the New
tried,to after an for the same crimeacquittal,“no shall be liable besubject

Hampshireclause of the Newjeopardyor “The doubleoffense.”
for the same offenseagainst prosecutionssuccessiveprotectsConstitution

conviction, forpunishmentsand against multipleafter or afteracquittal
(1996).Guenzel, 685, The140 N.H. 687the offense.” State v.same

anthe trial court’s directed verdict constitutedrespondent asserts that
that, therefore, theif we were to vacate trial court’s decisionacquittal and

him in additionalplaceadditional we wouldproceedings,and remand for
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Pacheco, 106, (1st Cir.),jeopardy. See United States v. F.3d 112434 cert.
denied, (2006).126 S. Ct. 2312 He the isreasons that trial court’s decision
an acquittal thebecause court reviewed the State’s evidence and
determined it to venue, beyondthat failed establish proper a reasonable

and, therefore,doubt, was insufficient tolegally sustain a conviction. See
Co., 564, (1977).United States v. Martin Linen 430Supply U.S. 571
claim,“When evaluating a double ajeopardy reviewing court first must

ask jeopardy originalwhether attached in the courttrial proceeding.”
Pacheco, omitted). Here,434 at 112 (quotationF.3d and brackets the State

772,jeopardy Courtemanche,concedes that attached. See State v. 142N.H.
(1998) (for Clause,773-74 ofpurposes Federal Double Jeopardy double

evidence).injeopardy attaches a bench judge beginstrial when to hear
ends,“But the conclusion that has attached thanjeopardy begins, rather

Pacheco, “Thus,the 434 F.3d 112.inquiry.” at we take further stepmust a
and ask whether the courttrial terminated in ajeopardy way preventsthat

Id.reprosecution.” We conclude that the respondent’s claim fails in this
regard not,because the trial court’s ofgrant fact,directed verdict was in a

ofjudgment See id.acquittal.
constitutes an is‘acquittal’“[W]hat not to be controlled the ofby form

Rather,the judge’s action. we must determine whether the ruling of the
label,itsjudge, resolution, not,whatever aactually represents orcorrect

of orsome all of the factual elements of the charged.”offense Martin
(citationsCo., omitted).Linen 430 atSupply U.S. 571 “A resolution in the

defendant’s favor of a factual ofnecessary element the offense is a
definitive determination Pacheco,that the defendant cannot be convicted.”

added).434 F.3d at 112 (emphasis

There is no question that the trial court did not decide ofany the
material elements of the falsifying chargeevidence and simply dismissed

chargethe for 598, (N.M.lack of venue. Roybal,See State v. 132 P.3d 605
denied, (N.M.Ct. App.), 2006).cert. 132 P.3d 1039 While venue is an

element of every offense,criminal it ais not material element. See RSA
625:11, 111(e), IV. isImproper venue not an error that stems from the
insufficiency of evidence with respect guiltto the or innocence of the

Com., 295, (Va. 1988).accused. Sutherland v. 368 S.E.2d 298 Ct. “ItApp.
implies withnothing respect guiltto the or innocence of the defendant.”

(1978).v. States,Burks United 437 1, However,U.S. 15 the“[i]t is merits
of the concerns,action that animate jeopardy and invenue this isregard

neutral,wholly a matter procedure.”of United States v. 868Kaytso, F.2d
(9th1020, 1988).1021 Cir. nothing“[v]enueBecause has whatever to do

defendant,”with the guilt or innocence of a Hutcherson,State v. 790
(Tenn.532, 1990),S.W.2d 535 andismissal of indictment for improper
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fromdistinguishablethe merits and is thusnot an onadjudicationvenue is
circumstances,at Under theseRoybal, 132 P.3d 605.acquittal.a verdict of

trial erroneous orderbyis the court’simplicateddouble notjeopardy
the See id.directing respondent.and verdict fordismissing the indictment

theconclude, therefore, Jeopardythe Double Clause of StatethatWe
remand in this case.Constitution does not bar

Galway that it isby impliesauthored JusticeThe dissent
orguiltnot theupon respondent’svenue does bearproperimmaterial that
ana trial court has dismissedcontrary,innocence. To the whether
orguilta criminal defendant’suponfor a reason that bearsindictment

courts to decideupon appellate relyis whichinnocence the “touchstone”
the W.Clause bars defendant’s retrial. 5Jeopardythe Doublewhether

(2d25.3(a), 1999);al., §Procedure at 666 ed. seeLaFave et Criminal
(1978).Scott,v. 82Burks, 15;at see United States 437 U.S.437 U.S. also

“to seekWhere, here, deliberatelya defendant has chosenas criminal
a to factualagainst him on basis unrelatedproceedingstermination of the

accused,he nooffense of which is suffers[he]or innocence of theguilt
Scott,hisJeopardy bythe Double Clause” retrial.injury cognizable under

“Thus, a the case­ruling prosecution’sat trial court’s that437 U.S. 98-99.
venue, framed as a ofthough judgmentin-chief to establishfailed

is an morenot retrial because venue elementacquittal, precludedoes
LaFave,culpability.”that does not to 5gothan substantiveprocedural

omitted).at 666supra (quotation
discussed in thepartiesas neither of the raised the issuesFinally,

Broderick, not them here.byauthored Chief Justice we do addressdissent
that of venuechangethe Chief Justice the trial court’sdisagreeWe with

nothingin a To theposition. contrary,the “Catch-22”placed respondent
the fourteen-monthrespondent during approximatelytheprevented

aCounty filingin frompending Hillsboroughthat the ease wasperiod
County. importantly,to Cheshire Morechangemotion to venue back

however, in dissent isthe Chief Justice addresses hisnone of the issues
nor doargued orally. Specifically,neither briefed weTheybefore us. were

orderconstitutionality Lynn’s spontenot address the of Chief Justice sua
Hillsborough County.from totransferring Countythe case Cheshire

reasons, the State’s vacate thegrant petition,For all of the above we
for further consistent withproceedingstrial court’s decision and remand

opinion.this

vacated;dismissal andgranted;Petition
remanded.
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Hicks, JJ., concurred; Broderick, C.J., Galway,Dalianis and and
J., dissented.

Broderick, C.J., dissenting. Because I believe the of inchange venue
unconstitutional, renderingthis case was thus the entire inproceeding

initio,Hillsborough void ab ICounty respectfully dissent.
judge grantedWhen the trial the motion for arespondent’s directed

verdict, he explained:

A review of the file indicates that no motion ever filed bywas
or by justicesdefendant the court or the forby presiding a

venue,change of and nothat reason therefore was stated other
than the fact that two justicesthe hadpresiding recused
themselves, and the defendant obviously rightdid not waive any
that he had Part 1pursuant to Article 17 of the constitution and
has objected case,to it at the close of the andState’s the court
finds the changethat of venue in the absence of the defendant as
it occurred in case athis was violation of his under theright state
constitution, his right havingand that been violated the
indictment is dismissed.

(1)The order thedismissing rulings:indictment entailed two that venue
fromchangedwas Cheshire County Hillsborough Countyto in ofviolation

I, (2)Part Article 17 of the Constitution;State and that the respondent
“obviously did not rightswaive” his under that provision.

its petition,In the State has raised but singlea issue: “Whether the
his[respondent] objection venue,waived to after the Chief Justice had

transferred the case from Cheshire County to a injudge sitting
Hillsborough where theCounty, [respondent] filed a motion in
Hillsborough County waiving jury trial requestingand a trial by the
presiding judge, objectand failed to to venue until after the State had

words,rested its case.” In other the State has not aargued, as discrete
inissue its thatpetition, judgethe trial in rulingerred that venue was

inchanged However,violation theof constitution. given that the State has
appealed the trial judge’s ruling that venue changedwas
unconstitutionally, it is not unreasonable to read the State’s aspetition

Moreover,challenging ruling.that itas thewas trial court’s unilateral
changedecision to venue that made venue Iimproper, cannot see how we

can consider the ofissue waiver without also considering the judicial act
that thecreated situation that thebrought respondent’s constitutional
rights into Iplay. believe the of the trialconstitutionality court’s order

venue ischanging before us inproperly this case.
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that a criminaljurisdictionsin from otherIt is manifest decisions
in courtparticipatingsilent ormay, by remaining bydefendant

hasprosecutionher to venue when aobjectionwaive his orproceedings,
See,not State v.e.g.,venue is proper.in a court wherebroughtbeen

2006)628, (W.Y., Jr., (holding subjectVa. that637 S.E.2d 632-36Tommy
to set outpetition’sto failureobjectionwaiveddelinquency petitionof

of case to Muir v. Nebraskaby object);until close State’swaitingvenue
(Neb. 2000)444, ofVehicles, (“By450 virtueMotor 618 N.W.2dDept. of

to theobjectingin withoutparticipation hearingMuir’s the telephonic
location, thehe have had to venuehearing any objection mighthe waived

[(reissue60-6,205(6)(a)§proceedings [Neb.of the under Rev. Stat.]
(Wash. 1994) (“We1998)].”); Dent, 392, ahold thatState v. 869 P.2d 399

itby failing presentto venue toany challengecriminal defendant waives
trialattaches in a... bench when'jeopardy Jeopardythe time attaches.by

omitted));(quotation Lopez,State v.beginsthe court to hear evidence.”
(N.M. (“this1973)1292, countybe tried in the orright508 P.2d 1294 to

a righthavealleged is]which the offense is to been committed[indistrict
an accused in a numbermay by personor ... which ... be waivedprivilege

district,judicialhe trial in another withoutways____[W]hen goesof to
and cannot be heard toprivilege,on his he has waived theobjection part,

jurisdiction.” (quotationthat the court him was withoutsay trying
omitted)). uponall federal cases which theTo similar effect are the

following languagethose decisions is theRepresentativerelies. ofmajority
(5th 2002)494,v. 295 F.3d 496 Cir.Delgado-Nunez,from United States

(2003):omitted), denied, 537 “AU.S. 1173 defendantcert.(quotation
to establishallegationsan instrument which lacks sufficientbyindicted

Here,by before trial.”challenges failing objectvenue waives future toany
course, with the indictment as it related tonothing wrongof there was

venue; it in the Cheshirebrought by County grand jury,was a Cheshire
Court, a took at least inCounty alleged place,and crime thatSuperior

case,In at theimproperin this venue was notpart, County.Cheshire
outset, toonly changed Hillsborough County.after it was unilaterallybut

cases, theany, addressingrefers to nor have I found issuemajorityThe no
proper improperof is but has been renderedinitiallywaiver when venue

the trial court forbya unilateral of venue directedby change
And, clear,to not the waiverreasons. be this case involvesadministrative

venue, anthe waiver ofpurportedof an to butobjection improper
of venue.changeto the trial court’sobjection

objectionthe his to venuemajority respondentThe holds that waived
itsilence or and futurethrough acquiescence, putsa combination of

inthey respondentmust act than the diddefendants on notice that sooner
however, it isside, easyOn the practicalthis case in order to avoid waiver.
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to the of respondent’ssee merits the In another of theposition. uponcases
relies,majoritywhich the the Fourth Circuit held “ifthat an indictment

venue, but atproperly alleges proofthe trial fails to thesupport venue
to canallegation, objectionan venue be raised at the of theclose evidence.”

Collins, 629, (4th 2004).v.United States 372 F.3d 633 Cir. The Collins
went to explaincourt on that “a defendant does not venuewaive unless the

clearlyindictment reveals the venue defect thebut defendant fails to
(brackets omitted).object.” surface,Id. and At thequotation least on the

Collins-,offacts this case seem to fit the rule instated the indictment
venue, but, venue,properly alleged changealbeit because of the of the

evidence at trial did not establish that the wasalleged crime committed in
the county respondentwhere the was tried. importantly,More while the

amajority would have defendant asubjected sponte changeto sua of
act quickly here,venue more than the respondent did it provides no

guidance regarding what form that action should take.
One option might venue,be a tomotion reconsider the order changing

but practical Here,difficulties abound. the order changing venue was an
order of the Cheshire County Superior Court. Two days after the order

issued,changing venue was the clerk of the County SuperiorCheshire
Court issued a ofnotice decision that also announced the oftransfer the
file respondent’sin the tocase the Northern District of Hillsborough
County Court,Superior Thus,“for all itpurposes.” likelyappears that
before the ofend the ten-day reconsideration period, see SUPER. Ct. R. 59-
A(l), there no longerwas a inpending case Cheshire inCounty which the

couldrespondent have filed a formotion Filingreconsideration. an
objection of some insort Hillsborough County would presentedhave its

difficulties;own namely, appearing to consent to invenue that county by
inparticipating litigation My pointthere. is that at the moment the trial
venue,court changed on its own motion and without giving respondentthe

an to object beforehand,opportunity it theplaced inrespondent a “Catch-
22” with noposition Moreover,clear out.way I do not share the majority’s
opinion respondent’sthe rightconstitutional to a trial in Cheshire County
was adequately protected theby mechanism of a to changemotion venue

I,back to County.Cheshire Part 17Article a changeallows of venue upon
a motion only findingdefendant’s aupon by the trial court that a fair and
impartial trial be incannot had the county or district where trial has
originally been set.

In light positionof the in respondentwhich the was theplaced, and lack
of in theguidance either of statelaw this or the ofdecisions other
jurisdictions theregarding procedure objectingfor to a spontesua change
of opposedvenue—as to tomerely objecting a defect in venue onapparent
the face of a charging document—I am unconvinced it is possiblethat to
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theaddressingthe of waiver without alsoquestionwithdeal
venue, an notostensiblythe issueconstitutionality changingof order

in petitioner’sthe brief.raised
incountyto in or districta defendant be tried theThe of criminalright

Constitution,byis the Statealleged grantedcrime took placewhich the
part:inprovides, pertinentwhich

facts, in wherevicinitythe trial of theprosecutions,In criminal
life,to thesecurity libertyis essential the ofthey happened, so

citizen, tooughtand the that no crime or offense beestate of
district than that in which itany county judicialin other ortried

committed; countyin in orany any particularis caseexcept
district, defendant, after athe andjudicial upon bymotion

impartialthat fair and trial cannot be hadfinding by the court a
committed, themaythe be the court shall directwhere offense

in a and impartiala or district which faircounty judicialtrial to
betrial can obtained.

Const, I, art. 17.pt.N.H.
to berightthat the had a constitutionalparties agree respondentBoth

however, once theargues,in The thatCounty. petitionertried Cheshire
or, veryatchangingto to the order venue theobjectfailedrespondent

latest, in Hillsborough County Superiorhe filed his first pleadingwhen
Court, County.to a trial in Cheshirerightwaived his constitutionalhe

thehis to tried inmay rightwe have held that a defendant waive beWhile
ofthe crime “for thecounty alleged place, purposeor district in which took

Albee, 61guarantees,” State v.securing the fair trial which the constitution
(1881), in the423, at Albee took the form of429 the waiver issueN.H.

venue, id., filedto and no such motion was everchangemotiondefendant’s
tograntto a motionauthorityin this case. The trial court’s defendant’s

I, 17in version of Part Articlevenue was at issue Albee because thechange
thetime, today,the in did not mentionin force at the unlike version force

venue, thechange grantedto a motion toright onlydefendant’s file but
“in ofauthoritythe court the to venue casesjustices superior changeof

toappearwhen it shallgeneral any particular county,insurrection in
thean trial cannot be had in the whereimpartial countythat[them]

Albee, I,inat 424. As we Partmay explainedoffence be committed.” Id.
17, force, destroywas “not tointend[ed] [theArticle as then in

a andto a of venue whenever fairright changecommon-lawdefendant’s]
Id.countynot had the the fact happened.”trial be in whereimpartial could

I, 1978, lawin the common429. Part Article 17 was amendedat When
right.in established a constitutionalrecognizedwe Albee was asright
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decided, I,At the time was Part Article 17 of the StateAlbee
provided:Constitution

prosecutions vicinityIn criminal the trial of facts in the where
life,they is so essential to the of thehappen security liberty, and

citizen,estate of the no beoughtthat crime or offence to tried in
committed,inany countyother than that which it is inexcept

generalcases in particular county,of insurrection itany when
toappear judgesshall the of the that ansuperior impartialcourt

trial cannot be in countyhad the where the offence may be
committed, and, upon report,their the legislature shall think

the inproper to direct trial the nearest incounty which an
impartial trial can be obtained.

omitted).Id. In we(quotation explained:Albee

Whether the emergency named in article 17 of the of rightsbill
would anpresent state,occasion which can be orimproved by the
by alone, venue,the state to obtain a ofchange and would be the
only occasion on the awhich state can move for we dochange, not
need to inquire.

Id.; Sawtelle, (1891) (“The488,see also State v. N.H.66 504 state cannot
a changehave of venue inexcept the ofextraordinary case a general

insurrection. Unless venue,the defendant for a changeasks of he cannot
anybe tried ‘in other than that incounty which’ the offence was

(citations omitted)). I,committed.” Part Article 17 was amended in 1978
now providesand maythat venue be changed “upon bymotion the

defendant, and after bya thefinding court that a fair and impartial trial
cannot be had where the may 1978,offense be committed.” Since we have
not had the occasion to decide whether change maya of venue be initiated

State,by prosecutor,the as or theby trial court its ownupon motion.
I,While the ofamendment Part Article 17 shifted the initiative from the

ofjudges superiorthe court to the defendant to move for a change of
venue, both versions of Article 17 aspecify single reason for transferring a
case from countyone or todistrict another: to secure a fair and impartial
trial. Conspicuously Constitution,from theabsent State the relevant
statutes and rules of court and our justificationdecisions is articulatedany
for changea of venue other than aproviding fair and impartial trial.

We have never decided whether a trial court the authorityhas to change
motion,venue on its own or whether venue may changedbe for any reason

than provideother to the defendant a fair impartial However,and trial.
we recognizedwhen the defendant’s common-law toright move for a

Albee,of venue inchange I,we explained that Part Article 17 was
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429,accused,” Albee, and61 N.H. atthe of thefor“designed protection
destruction,the of individualnotprotection,its was “thepurposethat

protectedthat was was thewhatexplainedid. We furtherrights,”
in our cases isfair trial. Id. Nowhereimpartialto a andrightdefendant’s

judicialfor accommodatinga toolI, 17 described asPart Article
aI, 17 out the trialMoreover, findingPart Article setswhileconvenience.

defendant,by the itvenue motionchanging uponmust make beforecourt
changemust before it cana trial court makefindingtheregardingis silent

with Justice that theagree Galwaymotion. I tend toits ownuponvenue
even ifto a of venue. Butchangethe move forpowerdefendant alone has

motion, it betrial court’s own wouldmay thechanged uponvenue be
I, 17of Article toindeed, acknowledged Partpurposethegivenanomalous

defendant, the to venuechangeto allow trial courtthe theprotect rights of
impartiala fair and trial.securingfor other thanany reason

ajudicial authority grant changetofifty-two jurisdictions recognize“All
needed to ensure that thedefense motion wheretimelyof on avenue

AL.,4 LaFave et CRIMINALa fair trial.” W.defendant receives
(2d 1999). on court’s16.3(b), of venue theChange§ at 545 ed.PROCEDURE

another matter.own motion is

theauthorizing courtprovisionsa states havedozenRoughly
motion, notwithstandingitsof on owngrant changeto a venue

dramaticallydifferprovisionsthe Thoseparties.the ofobjections
change. Among groundsthe thethey acceptthe forgroundsin

(1) ofor states are: the threat violencein one morerecognized
(2)the thedisruption proceedings;or ofthe defendantagainst

itto thatclearlyas indicatemany jury panelsexhaustion of so
county;to cause in thetryto a jury [the]be secureimpossiblewill

the that a fair(3) against defendantprejudiceda socommunity
(4)in ofcounty prosecution;cannot be had theand trialimpartial

State,and to theand to the accusedtrial, impartiala alike fair
county in the case iscause, had in the whichcannot, anyfrom be

administration,(5) judicialthe interest of soundandpending;
trial,to a fairrelating providingconcernsencompasseswhich

Inconvenience, as congestion.and such matters courtwitness
isto venuestates, judicial authority changeinherentseveral an

impartialobtain a fair andchangeas a needed torecognized to
however, statutorystates, view the absence of atrial. Most

suaany authority sponteforhaving abrogatedauthorization as
law.at commonchangesvenue that existed

omitted). But v.and footnotes see16.3(f), (quotationsat 557-58§Id. Wafai
(Colo. 1988) whether docket37, (declining to decideP.2d 48750People,
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for venue trial “ancongestion proper changingwas reason when court had
[i.e.,]reason the ...independently changesufficient for venue to assure

the fair within trial period”).defendant a trial the of thosespeedy Typical
trialopinions recognizing the court’s inherent topower change venue upon

following,its own motion is the the Supremefrom Colorado Court:

In summary, we affirm the trial of onchangecourt’s venue its
motion, uponown based apowerthe inherent trial court toof

the,promde with a by impartialtrial an jury.defendant fair
However, the inas court Croclcer v. Justices Superior Courtof
admonished, powerthis “should be greatexercised with caution

aonlyand after solid foundation of has been firstfact established.
resort,edit beManifestly onlyshould to in justice____”aid of

Court,] [369,][Crocker v. Justices 94 N.E.Superior 377of
[(Mass. 1911)]. theWhen trial court that an impartialdetermines

obtained,bejury yetcannot there no for changeis motion a of
venue, the court act onmay its own motion to assure a fair trial.

added).49Id. at (emphases
Hampshire byNew does not statute aauthorize trial court to change the

If,venue of a criminal trial. against weightthe of fromauthority other
jurisdictions, we were to recognize under the common law that trial courts
have authoritythe inherent to change the venue of criminal trials upon

motion,their own I am confident we authoritywould limit that to the
a singleachievement of a andgoal: fair theimpartial changetrial. Because

of venue in this case was not supported any findingsby theconcerning
fairavailability of a and impartial trial for the defendant in Cheshire

I theCounty, judgebelieve trial correctly changeruled that the of venue
unconstitutional,was I I,and would hold that under Part Article 17 of the

Constitution,State a not,trial court in a criminal maycase upon its own
motion and without express defendant,the consent theof transfer a case
from orcountyone district to another for whollyreasons tounrelated
preserving the defendant’s constitutional toright a fair and impartial trial.

Such a holding would leave undecided a number questions,of including
whether a venue,trial court may change upon its own motion and aover
defendant’s objection, when the purpose changeof the of venue is to

a trial,secure fair impartial protectand the of the orsafety defendant
protect other rights,constitutional such right speedyas the to a trial. The

SupremeIdaho Court has aptly explained one good reason for a rule
disallowing any change of uponvenue a trial owncourt’s motion: “under

rule],a parties[such both have opportunityan to present their onviews
the a ofnecessity for venue tochange the court before its decision on the

Ash, (Idaho701,issue.” State v. 493 P.2d 1972);704 Wafai, 750 atP.2dcf.
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a(“Before changeto court shouldpowerits inherent venueexercising48
onhearingto and should hold aobjectanparties opportunityafford the

noted, inexpressedI the concernsalreadyAs haveany objections.”).such
case; the venue was awere, fact, changerealized in this ofinAsh fait

it, heand so was affordedrespondentthe the learned ofaccompli by time
a motionby filingor other thanobject,his viewspresentno toopportunity
litigatingno orlonger pending,in his case wasa court whereto reconsider

County, objected.the venue to which heHillsboroughinhis case
waiver, Iand would decideuponbases its decisionmajorityBecause the

alsochange,the venue Iunconstitutionalitythe ofuponthe case based
it isAlthoughof this case.majority’s dispositionultimatedisagree with the

toclear, remandingit that we are the caseappearsperfectlynot
the that hasa based trialCounty delivery uponfor of verdictHillsborough

view, however, the changethatmy givenconducted there. Inalready been
inunconstitutional, Hillsboroughthe proceedingentireof venue was

Thus, casesendingwe are thislegal nullity.void ab initio—aCounty was
to renderauthoritythat lacks constitutionalback for a verdict from a court

toI remand to the trial court with instructionsAccordingly,one. would
undeniablyCounty, where venue istransfer the case back to Cheshire

me,venue, it to is a trialfor seemsremedy improperThe currentproper.
Moreover, Countytrial inis Cheshireproper.in a where venuecounty

an even moreconcerns forimplicate jeopardynot doublewould
notby majority:the didjeopardyreason than those statedfundamental

there, becauseCounty, nor could it have attachedHillsboroughattach in
The I advocatelegal nullity. dispositionthere was athe entire proceeding

I, 17,Article doesrightsconstitutional under Partrespondent’shonors the
“gaminghim benefit ofanyhim double and deniessubject jeopardynot to

(“A295 F.3d at 497 defendant would beDelgado-Nunez,system.”the See
acquittal bya free second shot at angameto the and obtainsystemable

ofthen venue in the eventchallenginghis trial to conclude andwaiting for
conviction.”).a

respondent requestedin of the relief thereadily lightI concede that
theacquittal uponof based State’sjudgmentfrom the trial court—a

byin requestedthe manner which heprovefailure to venue—and it—
one-dayof case in a trial —itfiled at the close the State’smeans of a motion

by“game system”unfair to accuse him of to thetryingwould not be
However, we have aafter had attached.only jeopardyvenueattacking

defendant fromthan thisgreater preventing particularconcern
themust be directed towardthe our attentionsuccessfully gaming system;

Ito venue.subjected changea sua ofspontenext criminal defendant
anychangea trial court could venue fortoday’s holding,that underworry

later, theall, runningten after the ofdaysand thatreason at
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defendant, inaction,theperiod, throughreconsideration understandable
to torightcould be found have “waived” his contest This does notvenue.

seem to afitting way right.a treat constitutional
Finally, I that appeal entirelynote the trial court could have avoided this

(1) aby: specially assigning directingtrial and that the trial continuejudge
(2)in County; seeking respondent’sCheshire or the consent beforehand.

The former in inprocedure properwould have resulted a trial the venue
and embodies what I bebelieve to the correct balance between judicial

I,convenience aand defendant’s under Part Article 17 of the Staterights
The latter procedure any subsequentConstitution. would have foreclosed

complaintmeritorious by the defendant that he in wrongwas tried the
orBy followingvenue. one the other of these suggestions,two future trial

can preservecourts the rightsconstitutional of criminal anddefendants
prevent us from Ihaving to decide the issues have raised in this dissent.

conclude, ITo would affirm judge’sthe trial ruling that venue was
changed unconstitutionally, I anyand would further hold that proceeding

anconducted after sponte changeunlawful sua of venue abis void initio—
legal nullitya for that reason cannot be abyrevived defendant’s—and

to Isubsequent object.failure Accordingly, would decide this bycase
that venueholding was never inproper Hillsborough County, that the

respondent’s objection to venue was timely, and that because the
Hillsborough County proceedings legal nullitywere a involving neither the
attachment of nor ajeopardy judgment acquittal,of the proper remedy is
a remand with instructions to transfer the case to Cheshire Countyback
for a intrial the correct venue.

Galway, J., dissenting. I,The defendant argues that Part 17Article of
the HampshireNew grantsConstitution him the right to be tried in the

in thecounty which alleged committed,crime was and that he could waive
rightthat only by moving the court to transfer the case and by

demonstrating that he could getnot a fair impartialand trial thatin
county. Additionally, the defendant contends that ofprinciples double
jeopardy prevent beinghim from againtried should this matter be
remanded. The majority’s however,opinion, agrees with the State’s

thearguments waived,that defendant forfeited,or righthis to trial in the
county where the crime allegedwas to have byoccurred his silence or
inaction and that double notjeopardy does bar his retrial. While the
majority’s opinion holds some asappeal publica matter of policy, I believe
it misinterprets law, I,the therefore,relevant and dissent.

When ainterpreting constitutional provision, we look purposeto its and
intent, in mindbearing givethat we will the words in thequestion meaning
they must be topresumed have had to the electorate when the vote was
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(2004). byusedBelow, 135, language139 “The151 N.H.Petitioncast. of
the aslegislaturewhich controlsparamountthe lawgreatthe inpeople

in that senseunderstood andalways explainedto bepeople,well as the is
and the laws werewhen the constitutionused at the timein which it was

omitted).ellipsisand(quotationId.adopted.”
I, enacted it read:originallyArticle 17wasWhen Part

vicinitythe of facts in the whereIn trialprosecutions,criminal
life, andlibertyof thesecurityessential to thethey is sohappen

incitizen, to be triedoughtno crime or offenceof the thatestate
committed; theit is inexceptthan in whichany county thatother

itcounty, whenany particularinsurrection ingeneralcases of
Court, anthe thatSuperiorthe ofJudgesshall toappear

mayin the offencecountytrial cannot be had the whereimpartial
thinkcommitted, the shallupon report, assemblyand theirbe

anin in whichcountythe trial the nearestto directproper
trial can be obtained.impartial

HampshirePerpetual (John12of NewLaws of the StateThe
1789). “assembly” tochangeminor fromOther than theMelcher ed.

nearly years.for 200 Seeunchangedthis remained“legislature,” provision
HampshireMarshall, AState ConstitutionThe NewS.

(2004).Reference Guide 77
(1881),423, directlyof the few casesAlbee, N.H. 425 oneIn State v. 61

to thetheprovision, only exceptionthatinterpreting recognizedthis we
whereI, countyin theplacedin Part Article 17 that venue berequirement

“generalin ato occurred was the case ofallegedthe crime was have
however, aheld, single exception,thisdespiteWe thatinsurrection.”

fairwhen a trialparticular countywaive venue in adefendant could also
stated,so, we because the framers ofnot had. at 427.This wascould be Id.

righta common-law todestroydid intend to defendant’sthe notprovision
not had in thea fair and trial could bechange impartiala of venue when
Nevertheless, weallegedlythe committed. Id.county where crime was

Albee, the framers could notright,that this common-law whichalso held in
by defendant’s silence.to could be waived adestroyed,be havepresumed

1978, I, 17 wasthat in Part ArticleThe concludesmajorityId. at 428.
Iamended, effect, codify disagree.in to Albee.

which thethe convention atNothing in the record of constitutional
I, adopted17 discussed andof Part Article waslanguageamended

in that arulingheed to the Albeedelegates anythat the paidindicates
“generalaanyin case other thancould waive venueproperdefendant

the tothe committee on resolutionAccording reporttoinsurrection.”
I, 17:amend Part Article
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presently procedure changeArticle 17 worded providesas for of
onlyvenue cases insurrection and refers toonly generalin of

toprovision “generalas“counties.” Resolution eliminates
insurrection,” to include “judicialbroadens “counties” districts”

onchangeand for a of venue motion of defendant whenprovides
had.fair and trial cannot beimpartial

(JuneJournal of the Convention to Revise the Constitution 232
13, 1974) (“Untiladded); MARSHALL, 1978,see at 77(emphasis supraalso
criminal to be tried the in which the crimecountycases had within

insurrection.”). Thus,occurred, generalin cases of while the effectexcept
Albee,of the to that thatmay permitted1978 amendment be similar of in it

a defendant venue in a Iparticular county,to waive do not believe there is
amendment, effect,a basis to that the 1978 in Albee.conclude codified This

is true when one the effect of the amendment on theespecially considers
method which a defendant could his to in aby right particularwaive venue
county.

17, exists,I,Part it currentlyArticle as does that which we said thewas
intent inof the framers Albee—it the of the defendantprotects right to
change the of a fair andprosecution impartialvenue when trial cannot be

however,decided,had. When theAlbee was Constitution did not anydefine
method the to invoke that of theright regardless fairness offor defendant

trial,a and in the case ofonly permitted changes generala insurrection. It
was in the face of this omission we heldthat both that a defendant could
change venue when a fair trial not be thatcould obtained and a defendant
could right bywaive the to change venue silence or inaction. No such

I,toinfirmity continues infect Part Article Following17. the 1978
amendment, I, onlyPart Article 17 not specifically provides a defendant
the right to change had,venue when a fair trial may not be but also
prescribes so,the forprocedure doing by requiring changesthat in venue
be made by Thus,motion the“upon defendant.” to the it protectsextent a

rightdefendant’s to obtain a inchange venue when a trialfair cannot be
had, I,Part 17 has an Because,Article effect similar to however,Albee.

I,Part Article 17 now explicitly aprovides particular procedure for
obtaining the inchange,that conclusion Albee that mayvenue be waived
by silence longercan no be the law ofconsidered this state.

I,The majority 17,next concludes that Part Article written,as presently
grants a defendant rightcriminal two the to triedrights: be where the
crime was committed and the obtain aright to of venuechange upon proof
that he cannot obtain a fair trial there. The majority’s formulation,
however, the expressexcludes of the thatlanguage provision a inchange
venue may “upon defendant,be had motion theby and after a finding by
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had the offensetrial cannot be whereimpartialthat a fair andthe court
committed____” added). The use conjunctiveof the(emphasisbemay

and a the court arefinding bydefendant’s motionthat both thesignifies
Thus, the to stateby majority oughtreferencedrightthe secondrequired.

of his motionchangeto obtain a venueright uponthat a defendant has the
otherwise,hold to ignorehe a fair trial. To isthat cannot obtainproofand

in basedchangethat a venue is to bethe clear words of the Constitution
defendant, merethe and not silence.byan affirmative actupon

the and asystemnotes that courts in federalLastly, majoritythe
ormaythe held that the to venue be waivedrightof states havemajority

reasons forappealinga and cites theby policyforfeited defendant’s silence
Constitution, however, defining properinconclusion. The Federalsuch

how,anynot language explainingfor does containprosecutions,venue
when, placeunder the to venue in aright particularor what circumstances

courts, therefore, righthave thisinterpretedmay be waived. The federal
See,that, be silence.rights, may byenumerated waivedas one unlike other

(5th 1984).1116, 1124 such724 Cir. NoWinship,United States v. F.2de.g.,
The New ConstitutionHampshire specificallyis at work here.omission

to venue the wherewaiving right placethe for the inprocedureprovides
Thus, of theanalysisto have been committed. theallegedthe crime is

(1983)Ball, 226,124 N.H. 231-32is See State v.inapposite.federal courts
(“While is to the minimumprovidethe role the Federal Constitutionof

our thatrights,of fundamental court has statedprotectionlevel of national
morethe Constitution aspower interpret Hampshirehas the to Newit

Unitedprovisionsthan of therights parallelof individual theprotective
Constitution.”). thedoes not howAdditionally, majority explaintheStates
statutes,rules, cases, anyof other bearjurisdictionor constitutions

I, that andanalysesPart Article 17 such thesimilaritysufficient to
Thus, I believeappliedof to be here.jurisdictions oughtconclusions those

of the ofjurisdictions purposethe laws and cases other foruponreliance
in isthe this contextHampshireNew Constitutioninterpreting

is,Constitution it not as weinterpretWe must our asinappropriate.
reason,be, the or numerousought appealingit to no matter howbelieve

disagreement.inthose
toa in venuerequires changeBecause the New ConstitutionHampshire

because madebya motion the defendant and the defendantuponbe based
here, the the superiormotion I would conclude that decision ofno such

wasdismiss matter for venue correct.impropercourt to the
had waived to contestrespondent rightthat the hisconcludingAfter

isvenue, of thereprosecution respondentthe also concludes thatmajority
With I alsoof double this conclusionby principles jeopardy.not barred

disagree.
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decideAccording majority, anyto the the trial court did not of the
crime,of the for lackchargematerial elements but dismissed the of venue.

crime,The that venue of themajority althoughreasons is an element it is
element,not a upon guiltmaterial and does not bear a defendant’s or

upon guiltinnocence. Since venue does not a defendant’s or innocencebear
element,and is not a material the concludes that themajority dismissing

distinguishablecase for lack of venue from verdict ofproper acquittal,is a
which would implicate principles jeopardy.of double

(2007)states, mayRSA 625:10 in “Nopart: personrelevant be convicted
of an offense each of such proved beyondunless element offense is a

added.) (2007)reasonable RSA(Emphasis provides,doubt.” 625:11 in
pertinent part:

conduct,III. “Element of an means oroffense” such such
circumstances,attendant or a result of as:such conduct

(e) jurisdictionEstablishes or venue.

625:11,RSA IV defines a element ofmaterial an offense as “an element
that limitations,does not relate exclusively jurisdiction,to the statute of

(1)venue or to other matterany similarly unrelated to the harm sought to
be prevented offense, (2)theby anydefinition of the or justification or
excuse for the prescribed conduct.”

While I theagree with venuemajority that is not a “material element” of
offense,an the distinction between “element” and “material element” is

irrelevant In order convicted,here. that the defendant be the State must
prove and,each of anelement offense as the Imajority agree,and venue is
an everyelement of offense Here,under the statute. theat conclusion of

trial,the superiorthe court thedismissed case because it determined that
the State shownhad not that was proper Hillsboroughvenue in County,
and, therefore, had not proven an Thus,element of the offense.
irrespective of properwhether venue bears upon respondent’sthe guilt or
innocence, this wascase dismissed because the didState not prove an
element of the offense. There is no meaningful distinction between this
dismissal otheranyand judgment acquittalof entered when the State fails
to prove an element of the offense. This is asimply not case where the
distinction between “element” and “material element” has any onbearing

(2001)(m,ensthe McCabe, 686,outcome. State v. 145N.H. 691 rea needCf.
not be toproved particularas element).element because not a material
Accordingly, I would conclude that retrial of the defendant is bybarred
double jeopardy.

reasons,For Ithese respectfully dissent.


