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(DWI). (2004);the influence of intoxicating liquor See RSA 265:82 RSA
2006).265:82-b We affirm.(Supp.

I. Background

1,The record supports following: 2005,the On August the then-
seventeen-year-old defendant was hisdriving father’s vehicle on Mammoth

in Derry,Road when he crashed into a telephone pole and mailbox post,
injuring his head and thedamaging vehicle. The foundLondonderry police
the defendant and a severely damaged vehicle at his Theparents’ home.
two officers who spoke with him testified that they detected an odor of
alcohol emanating from him and that he said that he had been drinking
and driving. Eventually, policethe arrested the defendant for DWI and

himtransported by hospitalambulance to a for treatment.
At the hospital, an officer reviewed an administrative license suspension

form with the parents.defendant and his The defendant the formsigned
agreedand to have blood drawn for an alcohol concentration test. A

medical technician then drew the blood sample and a bloodcompleted
sample collection form. name,The form indicated the technician’s title and
employer, identified the non-alcoholic cleanser used on the area from

taken,which the blood was and stated that the technician had withdrawn a
blood sample from the defendant “for the ofpurpose analysis as authorized

265:85, I,under RSA and in accordance with Administrative He-PRule
265:90,2202.” (2004);See RSA IV see Rules,also N.H. ADMIN. Saf-C

6402.2 RULES, 2202).N.H.(formerly Admin. He-P
The officer then took the blood sample to the police department, where

it was placed in a refrigerated Rules,locker. See N.H. Admin. Saf-C
5, 2005,6402.6. On August the sample was taken to the state police forensic

laboratory Concord, where,in 16, 2005,on August an analyst tested it. See
Rules,N.H. Admin. Saf-C 6402.07-6402.10.Dr. Michael theWagner,

director,assistant laboratory reviewed the test toresults ensure that both
the sample and results complied with applicable rules,administrative and
calculated the reported value of the blood test results. See N.H. ADMIN.
RULES, 6402.11,6402.12,Saf-C 6402.14.Dr. Wagner testified that the final
report, which he showedprepared, that the defendant’s blood alcohol
content was .14 grams per one hundred milliliters or “a .14.” Neither the
technician who drew the blood nor analystthe who originally tested it
testified at trial.

On appeal, the defendant argues that by allowing the blood sample
collection form and Dr. Wagner’s testimony about the blood test results to

trial,be admitted at the trial court violated his rights under the State and
Federal Confrontation Clauses. He also asserts that admitting Dr.
Wagner’s testimony about the blood test results into evidence was error
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tested inwas collected andshow that his bloodthe State failed tobecause
regulations.applicableaccord with

RegulationsAdministrativeII. mthCompliance

only whengroundsconstitutionaluponcases“Because we decide
(2006), theWall, 237, begin244 we with154 N.H.State v.necessary,”

Dr.erred when it admittedthat the trial courtassertiondefendant’s
theresults into evidence becausethe blood testtestimony aboutWagner’s

incollected and testedthat the blood wasfailed to demonstrateState
regulations.withcompliance applicable

court’sdeference to a trialconsiderablewe accord“Generally,
antheywhen demonstrateonlywill intervenerulings andevidentiary

741, 743,Belton, 150 N.H.State v.exercise of discretion.”unsustainable
(2004). review,of we reviewdenied, Under this standard543 U.S. 674cert.

toan basis sufficientobjectiverecord establisheswhetheronly “the
295,Lambert, 147 N.H.State v.made.”discretionary judgmentthesustain

clearly(2001). rulingthat such a wasa establishesparty296 “Unless
case, it will notof theprejudice party’sto theuntenable or unreasonable

Belton, N.H. at 743.150be disturbed.”
...(2004) “No tests of blood265:85, pertinent part,inprovides,IVRSA

anyinconsidered as evidence265:84 shall bebyauthorized RSA
court unless such test isofficer orany administrativebeforeproceeding

the ofby commissionerprescribedin with methodsaccordanceperformed
safety.”the ofdepartment

collected andthe whopeoplethat becauseThe defendant asserts
the collectionfailed to thatprovenot the Statetestify,his didtested blood

contrary, respectTo the withregulations.applicableand satisfiedtesting
itsblood, 265:90, satisfythe State topermitsRSA IVhiscollectingto

form. Thiscollectionsubmitting samplethe bloodbyof proofburden
statute provides:

thesigned byfilled out andformappropriateA of thecopy
test inthe concentrationthe for alcoholsamplewho tookperson
takensamplethat the wasbe admissible evidenceshallquestion

accordingdate totime on the statedat the statedby personsuch
by theadoptedin the rulesprescribedproceduresthe
to RSAsafety pursuantofdepartmentof thecommissioner

265:85,V.

form, sufficientlythe Statecollectionsamplethe bloodBy submitting
withcomplianceinblood was collectedthat the defendant’sproved
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265:90, IV;applicable regulations. See RSA RULES,see also N.H. ADMIN.
Saf-C 6402.02.

blood,With respect testingto the Dr. Wagner testified that certain
qualifying tests were run before the sample was tested to ensure that the
test results met Stateapplicable regulations. He also testified that the
administrative promulgated byrules the New Hampshire ofDepartment
Safety regarding how blood must besamples handled testedand have
been incorporated into how the laboratory processes sample.the He
further testified that these regulations were followed respectwith to the
defendant’s blood sample.

instance,For Rules,New Hampshire Administrative Saf-C 6402.09sets
forth the requirements pertaining to blood tests for alcohol concentration.
It requires that a blood sample submitted for determination of alcohol
concentration be by gastested RULES,N.H.chromatography. Admin. Saf-C
6402.09. It also sets forth the various in thesteps process by which a blood
sample must be tested. See id. Upon review of the analyst’s trial,notes at
Dr. Wagner testified that all of these hadsteps been completed. Dr.
Wagner’s testimony also indicated that the analyst recorded all of the
information related to the testing of the defendant’s blood sample that is
required by New Hampshire Rules,Administrative Saf-C 6402.10.

Whatever deficiencies or weaknesses there might have been in the
State’s proof of compliance with the regulations “affectfed] the ofweight
the evidence but not[did] determine its admissibility.” Caswell,State v.

243, (2001)146 N.H. omitted).(quotation Accordingly,246 we conclude
that the trial court did not err by theadmitting blood test results on the
ground that the State failed to prove that the collection and the oftesting
the blood compliedwith pertinent regulations.

III. Harmless Error

We next address the State’s assertion that any error in admitting the
blood sample collection form and Dr. Wagner’s testimony about the blood
test results constituted harmless error. It is well settled that an error is
harmless only if it determined,is beyond a doubt,reasonable that the
verdict was not byaffected the Pseudae,error. State v. 196,154 N.H. 202
(2006).The State bears the burden of that anproving error is harmless. Id.
An error may be harmless beyond a reasonable doubt if the alternative
evidence of a guiltdefendant’s is of an overwhelming nature, quantity or
weight and if the inadmissible evidence is merely cumulative or
inconsequential in relation to the strength of the State’s guilt.evidence of

InId. making determination,this we consider the alternative evidence
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the inadmissible evidencecharacter ofas theat trial as wellpresented
harmless error.has failed to establishthat the StateId. We holditself.

intoxicated, thewhileguilty drivingofthe defendantprove“[T]o
defendantdoubt that thea reasonablebeyondtorequired proveState was
under thea he wasway whileupondrive a vehicleattempteddrove or to

305, 308-09151v. N.H.Wiggin,Stateintoxicating liquor.”influence of
265:82,1. that the defendantomitted); prove“To(2004) see RSA(quotation

only provethe needStateintoxicating liquor,ofunder the influencewas
omitted).(quotations151 N.H. at 309Wiggin,any degree.”toimpairment
following:included theguiltdefendant’sof theThe alternative evidence

havingand admitted toaccidentsingle-carin aThe defendant was involved
to the scenefirst respondedThe officer whodriving.anddrinkingbeen

Another officerfrom hiscoming person.a odor of alcoholstrongdetected
onsmelled alcoholthat she alsolater testifiedsometimerespondedwho

person.the defendant’s
notwasthat the defendanthand, officers testifiedthe bothOn other
notdideyesthat the defendant’salso testifiedOne of the officersswaying.

toMoreover, not askedthe defendant wasglassy.to red orbeappear
tests.sobrietyfieldanycomplete

of the bloodthat the admissionrecord, cannot concludeweGiven this
the testabout bloodWagner’s testimonyDr.form andsample collection

Lorton, 149See State v.a reasonable doubt.beyondharmlessresults was
guilt(2003). of the defendant’sThe alternative evidence732,N.H. 73335

and bloodcollection formsamplethe bloodoverwhelming thatwas not so
Pseudae, 154Seeinconsequential.cumulative ormerelytest results were

202.N.H. at

TV. IssuesConstitutional

this on non-constitutionalappealto resolveare unableBecause we
the State andclaims underthe defendant’snext addresswegrounds,

Clauses.Federal Confrontation

A. State Constitution

nothasthat the defendantargumentwith the State’sbeginWe
a statetriggerToargument.Clausehis State Confrontationpreserved

(1) constitutionalraise the statemust:analysis, appellantanconstitutional
(2) constitutionalinvoke a Statecourt; specificallyin the trial andissue

(2006).304,MacElman, 310154 N.H.v.in his or her brief. Stateprovision
he raised a statethatfailed to demonstratethe defendant hasBecause

notcourt, that he haswe concludein the trialissueconstitutional
review.forargument appellateClauseConfrontationhis Statepreserved
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(1986).We,Dellorfano, 628, therefore,See State v. 128 N.H. 633 decline to
consider his State Confrontation Clause and limit our review toargument
his claims under the Federal Confrontation Clause.

B. Federal Constitution

The Sixth Amendment to the Federal Constitution “Inprovides, all
criminal prosecutions, the accused shall theenjoy right ... to be
confronted with the againstwitnesses him.” Relying upon v.Crawford

36, (2004),541Washington, U.S. 68 the defendant asserts that admitting
the blood sample collection form and Wagner’s testimonyDr. about the

results,blood test absent the testimony of those who withdrew and tested
his blood or of theirproof unavailability and his opportunity for prior
cross-examination, violated his underrights the Federal Confrontation

CONST, VI,Clause. See U.S. amends. XIV.

1. and DavisCrawford

Before Crawford, the United SupremeStates Court had ruled that
admitting certain out-of-court statements did not violate the Confrontation
Clause provided theythat bore “adequate indicia of reliability.” Ohio v.
Roberts, 56, (1980) omitted).448 U.S. 66 (quotation “Reliability [could] be
inferred without more in a case where the evidence within a firmly[fell]
rooted hearsay exception,” or bore “particularized guarantees of

Id.; 500,trustworthiness.” see Ayer, (2006),State v. 154 N.H. 505 petition
(U.S. 26, 2007)(No. 06-11028).cert. Apr.for filed

In theCraiuftyi'd, Roberts,court overruled holding that out-of-court
testimonial statements are inadmissible under the Federal Confrontation
Clause unless the witness is unavailable at trial and the defendant had a
prior toopportunity cross-examine him or her. 541Crawford, U.S. at 68.
As the court explained, involved,“Where testimonial statements are we do
not think the Framers meant to leave the Sixth Amendment’s protection to
the ofvagaries evidence,the rules of much less to amorphous ofnotions
‘reliability.’” Id. at 61.

The crucial determination under as to whether an out-of-­Crawford
court statement violates the Confrontation Clause is whether it is

51;“testimonial” or not. Id. at see Davis v. Washington, 2266,126 S. Ct.
(2006).2273 Only “testimonial” statements cause a declarant to be a

within“witness” the ofmeaning Davis,the Confrontation Clause. 126 S.
witness,Ct. at 2273. A explained the court in Crawford, is a person who

testimony.” Crawford, omitted).“bear[s] 541 U.S. at 51 (quotation
turn,“Testimony, in is typically a solemn declaration or affirmation made

for the ofpurpose establishing or proving some fact.” Id. (quotations
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toformal statementomitted). makes aThus, accuser who“[a]n
makes aa whopersonin a sense thattestimonyofficers bearsgovernment

not.” Id.doesacquaintanceto ancasual remark
of theformulations”“[v]ariousthere wereCourt observed thatThe

(1) in-“exstatements,” parteincluded:which‘testimonial’“core class of
is, material such asequivalentor its functionaltestimonycourt —that

the defendant wasexaminations, thataffidavits, testimonypriorcustodial
that declarantscross-examine, statementspretrialor similartounable

(2) “extrajudicialprosecutorially”;to be usedreasonably expectwould
materials, assuchtestimonialin formalizedcontainedstatements

(3)confessions”; andoraffidavits, testimony,priordepositions,
anwould leadwhichunder circumstancesthat were made“statements

would bethat the statementto believereasonablywitnessobjective
ellipsisandat 51-52 (quotationstrial.” Id.use at a lateravailable for

omitted).
formulations, itfound“[it]theseset forththe CourtAlthough

them, qualifysome statementsbecauseendorse ofanytounnecessary
omitted). Thus,Davis, (quotations126 S. Ct. 2273anyunder definition.”

covers, it[testimonial]else the termthat “[w]hateverthe Court ruled
before ahearing,preliminaryat atestimonyto priorat a minimumapplies

Crawford,trial; interrogations.”policeand toor at a formergrand jury,
reasoned,statements, Court weretheThese kinds ofU.S. at 68.541

52, haveTheyat 68.the term. See id.definition ofanyunder“testimonial”
Clause wasthe Confrontationthe abuses at whichkinship“closest tothe

Clauseat which the ConfrontationevilprincipalId. at 68. “[T]hedirected.”
mode of criminalCourt, “was the civil-lawdirected,” theexplainedwas

by[conductedex examinationsparteits use ofandprocedure, particularly
“It was theseaccused.” Id. at 50.theagainstas evidencejudicial officers]

like [Sirin treason casesnotoriousdeployedthat the Crownpractices
atdecried.” Id.rhetoricfounding-erathat the...Raleigh’s [and]Walter]

50.
thatstatementadmissibility of a recordedwas theAt issue in Crawford

38, “InId. at 65.custody.in policehad made whilethe wifepetitioner’s
detectives, implicatedshefrom policeleading questionsto oftenresponse

his self-underminedarguablyat leaststabbingin andpetitioner] [a][the
ex partethis statement toThe Court likenedclaim.” Id. at 65.defense

itsdefendant, ruled thatanda criminalagainstadmittedtestimony
the Confrontationunderrightsthe petitioner’shad violatedadmission

observed,statement, “knowingly giventhe Court66,69. ThisClause. Id. at
testimonial][asquestioning, qualifie[d]policein to structuredresponse

at 53 n.4.definition.” Id.conceivableanyunder
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Davis, that,In the Court further clarified indespite language Crawford,
68, otherwise,id. at arguably indicatingsee not all statements made during

Davis,police interrogation are “testimonial.” See 126 S. Ct. at 2273. The
Court explained that the kind of it had in mind when itinterrogation

“solelydecided was one directed at the facts of aestablishingCrawford
(or convict)crime, inpast order to toidentify provide evidence the

Id. at 2276.perpetrator.”

during “testimonial,”Whether statements a arepolice interrogation
the explained, dependsDavis Court theupon circumstances under which

2273,they 2276-79; Geier,were See id.given. at see also v. 161People P.3d
(Cal. 2007).104, 137 thoseOnly statements that are made “when the

circumstances indicate thatobjectively there is no ... ongoing emergency,
and primary purposethat the of the interrogation proveis to establish or
past events potentially relevant to later criminal prosecution,” are

“[sjtatementsDavis, contrast,testimonial. 126 S. Ct. at By2273-74. are
nontestimonial when made in the course of police interrogation under
circumstances objectively indicating that the primary purpose of the
interrogation is to enable police assistance to meet an ongoing
emergency.” Id. at 2273.

cases,Davis involved two consolidated both involving responses by
of first,victims domestic violence to police In theinquiries. Davis v.

Washington, a woman amade 911 call while in the midst of a domestic
disturbance with her boyfriend. Davis,former 126 S. Ct. at 2270-71. She
described the attack while it was occurring and answered other questions.
Id. at 2271. When police call,the arrived within four minutes of the they

state,”found her in a “shaken with “fresh injuries,” frantically totrying
gather omitted).her belongings. Id. (quotation trial,At the assailant’s the
victim did not andappear tapethe of her 911 call was admitted into
evidence. Id.

case,In the second Indiana,Hammon v. police responded to a ofreport
disturbance,a domestic and found the victim alone on porch.the front Id.

at 2272. While appearing “somewhat frightened,” she told policethe that
“nothing omitted).was the matter.” Id. (quotations After learning from the
defendant that he and the victim had had an argument, the police
questioned the victim and then had her fill out signand an inaffidavit
which she alleged that the defendant had physically assaulted her. Id. At

trial,the defendant’s the victim did appearnot and her affidavit and oral
statements to the police were admitted into evidence. atId. 2272-73.

The Court ruled that the interrogation that took place during the 911
call did not produce statements,testimonial while the interrogation in
Hammon did. Id. at 2276-79. The Court found that the statements made
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(1) wasthe victimtestimonial because:call were notthe 911during
thanratheractually happening,weretheyevents asaboutspeaking
that(2) recognizewouldevents; reasonable listeneranydescribing past

(3) the statements wereemergency;ongoinganfacingthe victim was
hadrather than to learn whatemergency,ongoingto thenecessary resolve

(4) answering questionsthe victim wasin the andpast;happened
atnor safe. Id.tranquilthat was neitherin environmentfrantically, an

that thecircumstances, explained,Court indicatedthe2276-77. These
towas to “enable assistancepolicethe interrogationof“primary purpose”

context, victim2277. In this theId. atemergency.”meet an ongoing
saidwitness; testifying.she was not What sheas aactingwas not“simply

at Id.testimony (quotationlive trial.”substitute forwas not a weaker
omitted).

the of the Hammoncontrast, productthat werethe statementsBy
(1)ruled, thetestimonial, Court because:thewereinterrogation

possible pastinto criminalinvestigationof anpartwasinterrogation
(3) the officer(2) progress;in andconduct; emergencythere was no

happening,determine what wasseekingnot tothe victim wasquestioning
circumstances, objectivelyat 2278. Thesehappened.what had Id.but

sole, thethe ofviewed, purposeif not indeed“primary,showed that the
The victim’sa crime.” Id.investigate possibletointerrogation was

recounted, howpolice questioning,in to“deliberately responsestatements
givenand and werebegan progressed”eventspastcriminalpotentially

statementswere over. Id. “Suchtime after the events describedsome
testimony,for livean obvious substituteinterrogationofficial areunder

examination; theyon directa witness doesthey preciselydo whatbecause
Id.inherentlyare testimonial.”

is TestimonialWhether StatementDetermining2.

to decide whether documentsnot had occasionAlthough yetwe have
as thelaboratoryform and tests suchcollectionsamplesuch as the blood

“testimonial,”testimonyhis areWagnerDr. baseduponblood tests which
for guidance.look to their decisionsin have. Wejurisdictionscourts other

Davis, brightaadopted“some courts haveIn the of andwake Crawford
of the out-availabilityin about theon languageline test based [Crawford]

definingconcluded that this is thefor later trial andof-court statements
Geier, P.3d161such statements are testimonial.”characteristic of whether

that because such evidence—“Thus, conclude[]at 134. these courts
drug analysisserology reports,analysis, autopsy reports,fingerprint

trial it isuse at a criminalpossibleforreports preparedDNAreports, —is
admission,the conditions for itsunlesstestimonial and inadmissible

Id.; 722Caulfield,met.” see State v.in have beenCrawford,outlined
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(Minn. 2006)304,N.W.2d 309-10 (laboratory report identifying substance
cocaine); (N.J.Renshaw, 1081, 1087seized as State v. 915 A.2d Super. Ct.
2007) (blood certification); Miller,Div.App. sample 1052,v.State 144P.3d

(Or. 2006)1058 App.Ct. (laboratory report showing presence of indrugs
urine).defendant’s

Other courts have adeveloped brightdifferent line test based dictaupon
in regarding business records. In theCrawford, Court notedCrawford

drafted,that when the Federal Constitution was of the hearsay“[m]ost
coveredexceptions statements that theirby nature were not testimonial—

for example, business records or instatements furtherance of a
conspiracy.” Crawford, 541 U.S. at 56. Some courts have seized thisupon
to rule laboratorythat andreports the like are not testimonial because
they constitute business records. See People Hinojos-Mendoza,v. 140P.3d
30, (Colo. 2005)37 Ct. App. (laboratory report), granted,cert. WL2006

(Colo. 14, 2006); Verde, (Mass.2338141 Aug. 701,Com. v. 827 N.E.2d 705
2005) Forte,certificate(drug analysis); 137,of State v. 629 S.E.2d 14344
(N.C.) (DNA denied,analysis), (2006);cert. 127 S. Ct. 557 State v.
Dedman, (N.M.628, 2004) (blood102 results);P.3d 636 test State v. Craig,

(Ohio 2006)621,853 N.E.2d 638 denied,(autopsy reports), cert. 127 S. Ct.
(2007); (Or.Norman, 15,1374 v. 2005) (breathState 125 P.3d 19 Ct. App.

certification), (Or.test machine denied, 2006).review 132P.3d 28
Neither test persuades us as each rests upon a misinterpretation of

While mentioned whether a statement was “madeCrawford. Crawford
under circumstances which would lead an objective witness reasonably to
believe that the statement would be available for use at a later trial” as one
formulation of the core class of statements with which the Confrontation

concerned,Clause was Crawford, 541 omitted),U.S. at 52 (quotation it did
not Davis,endorse this 2273;formulation. 126 S. Ct. at Carter,see State v.

(Mont. 2005).1001,114 P.3d 1007 Davis,Following “it cannot be that a
statement is testimonial in caseevery where a declarant reasonably

thatexpects mightit be used prosecutorially.” Ellis,United States v. 460
(7th920, 926 2006).F.3d so,Cir. If this were the victim’s statements to the

911 operator would have been testimonial because person“[a] reasonable
areporting domestic disturbance” to a 911 operator, like the victim in

Davis, “will be aware that the result is the possiblearrest and prosecution
Id.;of the perpetrator.” Geier,see also 161P.3d at 139.

Nor can it be that all statements that qualify as business records are
United,pernontestimonial se. See States, (D.C.Thomas v. 1,914 A.2d 13

2006), (U.S.petition 2007) (No.cert. 28, 07-5053).June Thefor filed
dicta related to the business record thatexception existed whenCranford

the drafted,Federal Constitution was not that which currently exists. See
id. As the court in Thomas explained:
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very-ain 1791 wasmatter, exceptionthean historicalAs
found no evidenceCourtSupremetheCrawford,one. Innarrow

(or any otherexceptionrecordsthe historical businessthat
declarations) everdyingforfrom thatapartexceptionhistorical

theagainststatementsadmit testimonialinvoked tohad been
the Framerscase, indication thatanynorin a criminalaccused

businessthe historicalTraditionally,it could so used.thought be
infor usepreparedrecordsencompassdid notexceptionrecords

by governmentparteexproducedlet alone recordslitigation,
prosecutions.in criminalfor later useagents

omitted).(citations quotationandId. at 13
inCourt GeierSupremeof the Californiafind the opinionWe

case, was whetherGeier, a murdercapitalinOne of the issuesinstructive.
herformulatetest results toDNArely uponcouldexpertthe State’s
theone ofthat extracted fromDNA andthe defendant’sthatopinion

herself andnot run the teststhe didthough expertevenvictims matched
thethatThe defendant assertedtestify.notran them didanalystthe who

wastestimony,the expert’sthe basis offormedDNA whichreport,
lead anthat wouldcircumstancesit “made underbecause wastestimonial

bethe statement wouldthatreasonably to believewitnessobjective
Geier, (quotationP.3d at 134161at a later trial.”for useavailable

CourtSupremeat 52. The Californiaomitted); 541 U.S.Crawford,see
Geier, 140.161P.3d atdisagreed.

andthe ofanalysis applicabilityofsingleit “found noWhile Crawford
entirely... to beat issueof scientific evidenceto the kindDavis

concludingthose casesbypersuadedcourt was “morethepersuasive,”
interpretationitsuponat 138. Basedtestimonial.” Id.evidence is notsuch

testimonial, musta statementDavis, to beit ruled thatandof Crawford
(2) a pastdescribeor and(1) agent;officermade to a law enforcementbe:
trial. Id.use at a laterpossibleforactivityto criminalfact related

relied,results, the expertwhichuponthat the DNA testThe court ruled
theimportantly,Id. at 140. Mostunder these criteria.not testimonialwere

her observationstest “recordedthe DNAwho conductedanalyst
analysis,the forsamplesofpreparationhersamples,the DNAregarding

thoseactually performingshe wasanalysisthat asthe results ofand
theseDavis, she madein whenLike the victimId. at 139.tasks.”

Id.; seetestifying.as a witness norobservations, actingneithershe was
Court, “thewhetherSupremethe CaliforniaEllis, at 926-27.To460 F.3d

observablerecordation ofcontemporaneoustherepresentsstatement
Geier, 140.161P.3d atpoint.”events” is the “crucial
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Further, interpretedthe Davis as it to consider therequiringcourt
under which the out-of-court statement was made tocircumstances

circumstances,it is testimonial. Id. These the courtdetermine whether
ruled, the DNA not Id.further indicated that test results were testimonial.

and ofanalyst generated report partThe who the notes did so “as a
Further, soprotocol.” partstandardized scientific Id. she did “as of her

job, Moreover,not to merely... incriminate defendant.” Id.[the]
she notrecounting procedures “accusatory.” reportthe used was Id. Her

“neutral,of laboratory protocols and the raw data wereresulting having
omitted).the to exonerate as well convict.” Id.power (quotation Finally,as

accusatorythe “were reached and not theopinions conveyed through
technician’s notesnontestifying laboratory report,and but theby

[expert] circumstances,testifying analystwitness.” Id. Under these the
did “bear againstnot witness” the defendant. Id.

Additionally, court specifically rejected brightthe the line thatrule
anymakes testimonial statement that it bemight reasonably anticipated

Davis,will used atbe trial. Id. theFollowing explained,court this cannot
be the law. See id. “Davis confirms that the critical notinquiry is whether
it bemight reasonably anticipated that a will be atstatement used trial but
the circumstances under which the statement Id.was made.”

Court,likeUltimately, Supremethe California toowe have not found
ofany single analysis and to “entirely persuasive.”Davis be Id.Crawford

at especially rest,138. We are unpersuaded by tests that nearly
factor,exclusively, upon one such as whether an objective witness would

reasonably believe the statement would be foravailable use at trial or
whether it constitutes a brightbusiness record. While line tests bemay

toeasy clarityadminister and “bringf] and predictability,” Roell v.
Withrow, 580, (2003) (Thomas, J.,538 U.S. 596 dissenting), we believe that
the in Davis,Court’s decision Davis requires case-by-casea Seeapproach.

2277-78; (Ill.126 Ct. at People 333,S. see also v. Stechly, 870 N.E.2d 363
2007) (Crawford and Davis make clear determiningthat whether

basis);statement is a case-by-casetestimonial must be made on Unitedcf.
Brito, (1st 2005)53, (decided Davis)v.States 427 F.3d 61 Cir. before

(determining whether statements made 911during call are testimonial
hoc, denied,an ad“require approach”),case-by-case cert. 126 S. 2983Ct.

(2006).
“Like other courts which have considered the issue of what makes a

testimonial,statement we itbelieve would be fruitless to toattempt
provide an list ofexhaustive factors which may potentially enter into the
’testimonial’ calculus and the weight to be accorded them.” Stechly, 870
N.E.2d at 363. merits,“Each case must be resolved on ownits and a
pertinent factor in mayone case not muchcarry weight in another.” Id.
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However, the in that the circumstancesagree with court Geierwe
is the “criticalgeneratedstatement iswhich an out-of-courtunder

inGeier, We also that a crucial factoragree161 P.3d at 140.inquiry.”
itor not is whethera statement is testimonialdetermining whether

or “thepast contemporaneous“the of events”represents documentation
Davis, at139;at 126 S. Ct. 2278.observable events.” Id. seerecordation of

the isimportant;that other factors are also firstWe believe two
in exresembling partea mannerpreparedwhether the statement was

(Va. 2006).Com., 675, Ct. App.v. 624 S.E.2d 680examination. See Michels
“the of of thepractice justicesreferred to historicalCrawford,,In this

witnesses, and thenparte,officials expeace questioningor other court
v.statements into evidence.” Bohsancurtmerely reading the witnesses’

(Ariz. 2006). of the471, justices477 Ct. TheEisenberg, App.129 P.3d
magistrates“were not as weconducted these examinationspeace who

essentially andtoday, investigativethat office but had anunderstand
53.Crawford,function.” 541 U.S. atprosecutorial

the statement is anwe is is whetherimportantThe second factor believe
GRAHAM, PRACTICE ANDC. & K. FEDERALaccusation. See 30A WRIGHT

Michels,6371.2, 42, 6371.3, 2007);§ (Supp.§ at at 207 see alsoPROCEDURE
thethat a aim ofemphasized principalat 680.624 S.E.2d “Crawford

a criminal defendant from accusationsprotectConfrontation Clause is to
Michels, Moreover, thegiven624 S.E.2d at 680.wrongdoing.”of criminal

Clause,the in the Federal Confrontationoriginaluse of word “accusers”
a an accusation isstatement isarguably, focusing upon hearsaywhether

GRAHAM, 6371.3,at§correct.” & 207.“historically supraWRIGHT
collectionsamplethe at hand: whether the bloodWe now turn to issue

testimonywhich Dr. based his wereupon Wagnerform and blood tests
anda is testimonial under Davistestimonial. Whether statement Crawford

conclusion, atwe review de novo. 154 N.H. 508. Welegal Ayer,is a which
form first.sampleaddress the blood collection

FormSample3. Blood Collection

not ofform did accuse the defendantsampleThe blood collection
merelyIt information about the technician whoany gavewrongdoing.

drawn, cleanserthe draw itself time(e.g.,withdrew the blood and about
used). IV; RULES, Nor did265:90, ADMIN. Saf-C 6402.02.See RSA N.H.

Rather, itconduct.pastthe of the defendant’sanyform describe
of observablethe technician’s recordationcontemporaneousconstituted

Geier, filled the blood sampleP.3d at 139. The technician outevents. 161
the defendant’sshortlythe same time or after she drewcollection form at

Further, byform notsupplied requestedon the wasblood. the information
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enforcement, was required pertinentlaw but administrative rules. Seeby
Rules, Moreover,N.H. Admin. Saf-C 6402.02. the statementstechnician’s
sampleon the blood collection form not a livewere “weaker substitute for

omitted).Davis,testimony (quotationat trial.” 126 S. 2277 If theCt.
trial,technician had been called to at she “wouldtestify merely have

Geier, 135; Coombs,theauthenticated document.” 161 P.3d at v.see State
319, (2003).149 N.H. 323 Although signedshe the sampleblood collection

form, she likely “would be unable to recall from memoryactual
information related to contents and would insteadspecific rely upon[its]

Geier,the record ... herof own action.” 161 at (quotationP.3d 136
omitted); Coombs,see 149 atN.H. 323.

is, thus,The blood collectionsample form unlike the ofcategories
statements that the Forte,Court “defined as unquestionably testimonial.”
629 S.E.2d at 143. It “bears little toresemblance the thecivil-law abuses

hold,Confrontation Clause 541targeted.” Crawford, U.S. at We51.
therefore, that it is not testimonial within the ofmeaning andCrawford
Davis.

Blood Test Resultsk.

We next address the blood upontests which Dr. Wagner based his
testimony. Unlike most of the cases involving laboratory thereports, blood

attests issue here were never offered or admitted onlyinto evidence. The
evidence of the defendant’s blood alcohol content fromcame Dr. Wagner’s

result,”testimony regarding the “final reported] which he prepared. None
of the raw data from hewhich derived this result were admitted into

that, case,evidence. We conclude in permittingthis Wagner giveDr. to his
results,ofopinion the test absent the of thetestimony analyst who

test,conducted the did not violate the defendant’s Confrontation Clause
rights thebecause tests were not testimonial.

The generatedresults from the neutral,blood test were as the tests
havecould led either to orincriminatory Geier,exculpatory results. 161

Moreover,atP.3d 140. to the extent that the actual test isreported result
deemed to be accusatory, this result was reached and notconveyed
through the nontestifying analyst’s report, but Dr.by Wagner, the
testifying id.; Coombs, (decidedwitness. See 149 N.H. 319 beforecf.

Davis) (Stateand Confrontation notClause violated whenCrawford
certifying results,scientist testifies to blood test even hethough did not

tests;conduct blood ofcross-examination certifying scientist is effective
substitute rightfor to confront actual analyst). Under New Hampshire
regulations, the reported value of the blood issample bydetermined

ofaveraging the value two replicate tests and rounding to the second
decimal place. Rules,See N.H. ADMIN. 6402.11,Saf-C 6402.12. Dr.
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Further,analysis. hadthat he thispersonally preparedtestifiedWagner
certainly“would almost nothearing,at the sheanalystthe appeared

test the defendant’sspecific [of blood]her of [the]remember performance
Coombs, testimonyat Her would have been149 N.H. 323.months later.”

Wagner generalas it “would concern herto that of Dr.nearly identical
procedures qualitytest andLaboratory’s protocols,of the Stateknowledge

matters.”measures, custodyof review and chain ofspecific levelscontrol
circumstances, tests notwe conclude that the blood weretheseId. Given

testimonial.

5. Conclusion

uponand testssample collection form bloodruled that the bloodHaving
testimonial,not we hold thattestimonyhis areDr. basedWagnerwhich

not violate thetestimonyand Dr. didWagner’sadmission of the form
Federal Confrontation Clause.

508, analysiswe forth a two-stepin 154 N.H. at setAlthough Ayer,
areto statements that notRoberts out-of-courtapplyunder which we

First, wetestimonial, in this case for two reasons. sincewe do not do so
Court has clarified that theSupremethe United StatesAyer,decided

to out-of-court statements thatapplies onlyClauseFederal Confrontation
1173, (2007);127 S. Ct. 1183 seeBockting,v.are testimonial. Whorton

statements,Davis, to testimonial(noting, respectS. at 2273 with126 Ct.
that it fromseparatescharacter of the statementis the testimonial“[i]t

that, upon hearsaywhile to traditional limitationshearsay subjectother
Clause”). Second, theevidence, to the Confrontationsubjectis not

See 154 N.H. at 511.Ayer,no under Roberts.argumentdefendant makes

reasons, that the bloodall of the above we holdAccordingly, for
WagnerDr. baseduponform and the blood tests whichcollectionsample

Thehearsay under and Davis.not testimonialtestimonyhis are Crawford
theWagner’s testimony, testimonyDr. absentadmission of the form and

testedanalystdefendant’s or the whothe who drew the bloodof technician
Clause.it, violate the Federal Confrontationdid not

Affirmed.
Galway Duggan,concurred; J., withHicks, JJ., whomand

Broderick, C.J., joined, dissented.

J., is one of theDUGGAN, majority’s thoughtful opinionThedissenting.
SupremeUnited Statesa made to harmonize recentbest efforts court has

Clause, the realities of criminaltheconcerningCourt cases Confrontation
However, because I believestatutory provisions.practicetrial and state
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Washington, (2004),that v. 541 U.S. 36 requires a differentCrawford
result, respectfullyI dissent.

The United States inSupreme Court’s decision effectuated aCrawford
major change allegedin how theviolations of Federal Confrontation

500, (2006),Clause must be v. 154analyzed. Ayer,See State N.H. 504-05
(U.S. 06-11028).26, 2007) (No.petition cert. BeforeApr.for filed

Roberts,we in v.Crawford, applied the standard announced Ohio 448 U.S.
(1980),56 making a inquiry reliabilitybasic foundational into the of the

Roberts,evidence. Under evidence was considered to have “adequate
reliability’”of fell firmly’indicia if it “within a hearsay exception,”rooted

or possessed “particularized guarantees Roberts,of trustworthiness.” 448
66;U.S. 154Ayer,at N.H. at 505.

In Cranford, the SupremeUnited States Court eliminated reliability as
the foundation upon rest,which Confrontation Clause analyses explaining:

involved,Where testimonial statements are notwe do think the
Framers meant to leave the Sixth toprotectionAmendment’s the

evidence,of thevagaries rules of much less to amorphous notions
“reliability.”of ... Admitting statements bydeemed reliable a

judge is at withfundamentally rightodds the of confrontation. To
sure,be the goalClause’s ultimate is to reliabilityensure of

evidence, proceduralbut it ais rather than a substantive
guarantee. commands,It reliable,not that evidence be thatbut
reliability be inassessed a particular manner: in theby testing

cross-examination____crucible of

Dispensing with testimonyconfrontation because obviouslyis
reliable is akin to dispensing with trialjury because a defendant

obviously guilty.is This is not what the Sixth Amendment
prescribes.

541Crawford, Thus,U.S. at 61-62. the heldCourt that the Confrontation
Clause bars the ofadmission “testimonial statements of a declarant absent
from trial ...[unless] the isdeclarant unavailable theand defendant has
had a prior opportunity to cross-examine the Ayer,declarant.” 154 N.H. at
505; Crawford, 59;541 U.S. at v. Washington, 2266,Davis 126 S. Ct. 2275

(2006).n.4 “This effectedruling a sea inchange jurisprudencethe of the
Confrontation Clause—but the Court left the ofopen parameters [what
would hearsay,testimonial and producedconstitute] so its aruling miasma
of Brito, (1stuncertainty.” 53,United States v. 2005),427 F.3d 55 Cir. cert.
denied, (2006).126S. Ct. 2983
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ais whether bloodby this casequestion presentedThe principal
meaningtheresult are “testimonial” withincollection form and blood test
carefullyquestion, majorityIn this theansweringof Cranford.

Crawford,Supreme jurisprudence, includingCourtsummarizes Federal
with thisRoberts, how have dealtand discusses other courtsDavis and

question.
efforts towhywell-reasoned discussion ofmajority’sI with theagree

contextin the Confrontation Clauseexceptionthe recordsapply business
thewith Courts applyingmust as inconsistentrejectedbe Crawford.
thefrom in whichupon Crawford,seize dictaexceptionbusiness records

the Framers drafted the Federalnoted that at the timeCourt
bythatcovered statementsConstitution, hearsay exceptionsof the“[m]ost
orbusiness recordsexample,their nature were not testimonial —for

56.Crawford,a 541 U.S. atconspiracy.”statements in furtherance of
Crawford, itHowever, approachthe taken in doeseven under historical
the ones atreportsfrom this dictum that like issuenecessarilynot follow

Businessin deemed nontestimonial business records.oughtthis case to be
are forthey prepared“testimonial” becauserecords are not considered

Here, contrast, atthe recordsprosecutorial purposes. bybusiness—not —
solelyprepared prosecutorial purposes.issue were for

Indeed, exhaustively historythe of theleast courts have tracedat two
modern times. See Thomasthroughrecords from 1791exceptionbusiness

(D.C. (U.S.2006),States, 1, 13-14 petition cert.v. 914 A.2dUnited filedfor
(Or.(No. Miller, 1052, 10586028, 2007) 07-5053); 144 P.3d Ct.State v.June

2006).(Or.reconsideration, P.3d 1251 Ct. App.to on 149App.), adhered
of of the business recordsthorough historytheir reviews theuponBased

the would notcourts concluded that Framerspersuasivelybothexception,
to nontestimoniallike those at issue here bereportshave considered

14; Miller, ForThomas, at 144 P.3d at 1060.records. 914 A.2dbusiness
the Thomas Court concluded:example,

matter, verythe in 1791 was aexceptionAs an historical
Henry Wigmore,5 John Evidence ingenerallynarrow one. See

(1974 ed.).Law, Cranford,In the§§ 1518-19Trials at Common
businessCourt found no evidence that the historicalSupreme

(or apart fromexception any exceptionother historicalrecords
declarations) ever had been “invoked to admitdyingthat for

case,”athe accused in criminalagainststatementstestimonial
used.thoughtthe it could be soanynor indication that Framers

in56, original).at (emphasisU.S. 124 S.Ct. 1354541
notexceptionrecords didTraditionally, the historical business

let alonelitigation,for use inencompass preparedrecords
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inproduced parte by agentsrecords ex for later usegovernment
See, Smith,v.prosecutions. e.g.,criminal United States 172 U.S.

(1975)297, 306, 957,App. D.C. 521 F.2d (discussing966 the
generally “litigation thataccepted “denyrecords” doctrine would
the business records to anexception any document withprepared
eye litigationtoward when offered the forby party responsible

record.”).themaking

Thomas, 914A.2d at 13.
I find the historical approach and conclusions reached in Thomas and

persuasive,Miller to be especially reportsbecause the at issue were
in of trial and at theprepared anticipation request policeof officials.The

of government[i]nvolvement officers in the ofproduction
testimony an eyewith toward trial presents unique potential for
prosecutorial fact borne out again throughoutabuse—a time and
a history with which the keenlyFramers were familiar. This
consideration does not evaporate testimonywhen to fallhappens

broad,within some modern hearsay exception, even if that
exception might justifiablebe in other circumstances.

Thus,Crawford, 541 U.S. at 56-57 n.7. as the Court of forAppeals the
reasoned,District of Columbia “where a document is forprimarilycreated

the government to use ... as a testimonysubstitute for live in a criminal
theprosecution, fact that the document might to fallhappen within the

jurisdiction’s exceptionbusiness records to the rulehearsay does not
Thomas,render the 14;document non-testimonial.” 914 A.2d at see also

State, 4, (Fla.Johnson v. 929 So. 7 2005),2d Ct. App.Dist. review granted,
(Fla. 2006).924 So. 2d 810

After summarizing legalthe thelandscape, majority announces and
aapplies three-part test that uponfocuses whether the statement at issue:

(1) (asdocuments past opposed beingevents to a contemporaneous
events); (2)recordation of observable was inprepared a manner

examination; (3)exresembling parte and is an accusation. Affirmative
answers to these questions indicate that isa statement testimonial.

matter,As a theoretical the test set forth in the majority’s opinion
leavesadmirably some room for a trial court to eachevaluate ofpiece

evidence in to However,context determine whether it is testimonial. the
first and last ofprongs the test uponfocus the content of statementsthe at
issue, i.e., theythe time frame describe and whether they accusatoryare in

statements,nature. core of hand,class testimonial on the otherCrawford’s
upon statements,focuses not the content of the but upon the process

through which the were Crawford,statements made. 541 atU.S. 51-52.
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essence, toappearthree of the testFurther, prongsto their thereduced
reliabilityinitial or threshold assessmentmakinga of anconstitute means

Forbe of little value.that cross-examination wouldconcludingand thus
the recordation of observablecontemporaneousone reason thatexample,

(a aimpression),sense is that suchhearsay presenta exceptionevents is
pastreliable than a recitation ofinherentlyis morestatement deemed

735, (1995);Snow, N.H. R. Ev. 803139 N.H. 738events. See v.Simpkins
Likewise, inherentlynot reliableaccusations areNotes.Reporter’s

person’s perpetratedone claim that another hasthey amount tobecause
the ofEvaluating requiresaccusations often assessmentsome act.

that can be madecredibility onlyand determinationsdemeanor other
during testimony.live

“ultimate to ensuregoalthe Confrontation Clause’s isAlthough
evidence,” makes clear that testimonial“[w]hereofreliability Crawford

theinvolved,... intend]the Framers not to leave[didarestatements
evidence,to the of the rules ofprotection vagariesAmendment’sSixth

of ... statements‘reliability.’ Admittingmuch to notionsamorphousless
ofat odds with thefundamentally rightreliable a isby judgedeemed

Thus, nothing inCrawford, 541 U.S. at 61.confrontation.” Crawford
concerning particularasuggests that because cross-examination

value, theof the of Confrontationmay requirementsbe littlestatement
I test to bemajority’swhile find theAccordingly,Clause are satisfied.

forbids usbalanced, severely analysisconstrains our andI think Crawford
not allow us to makeit. does seem toadopting simplyfrom Crawford

rightthe ofreliability assessments to determine whetherpreliminary
(theU.S. at 61Crawford,confrontation See 541 Confrontationapplies.

reliable,“commands, reliabilitybut that benot that evidence beClause
by in the of cross-­testingin a manner: crucibleparticularassessed

examination”).
test, are some openIn the thereapplying three-prongterms of

First, test,the it appearsThree are illustrative. underquestions. examples
trial, or cause ofcapitalin first or murder identificationdegreethat a

of, a DNAthrough example,the affidavit formaydeath be established
to the intestify. appears Peoplenot Indeed that be resultanalyst who does

(Cal. 2007), a ofGeier, 161 104 which announced reformulationv. P.3d
agreeI do that thesimplysimilar to the notmajority’s.Crawford

agentsuse of its toallows the State to the affidavitsConfrontation Clause
Second, whether aaskinga death case.penaltya DNA match inprove

manysome odd results becausemay producestatement is an accusation
at in Davis.includingto are the 911 call issuepolice accusatory,calls the
the foropenconcerns also leaves door someFinally, emphasizing temporal

instance, an onerespect autopsy report,For with tointeresting debate.
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could that the is what he or isargue pathologist simply recording she
however,the for aseeing given subject;as test’s result one couldpresently

just easily argue pathologistas that the is theactually recording subject’s
a given day past.state or cause of death from in thephysical

Thus, Courts,like the Missouri and Minnesota see v.Supreme State
(Mo.March, 663, 2007); 304,216 S.W.3d 666 v. 722Caulfield,State N.W.2d

(Minn. 2006), I310 that the Supremebelieve United States Court’s
anydecision “leave for to outday spell comprehensiveto another effort a

of‘testimonial,’” 68,definition 541 atCrawford, requiresU.S. us to adhere
to the three “formulations of core of[a] class testimonial statements”

Crawford,:inannounced

ex in-court itspaHe testimony is,or functional equivalent —that
affidavits,material examinations,such as custodial prior

thetestimony cross-examine,that defendant was tounable or
pretrialsimilar statements that declarants would reasonably

expect to be used prosecutorially; extrajudicial statements ...
contained in materials,formalized testimonial affidavits,such as
depositions, confessions;orprior testimony, statements that
were made under circumstances which objectivewould lead an
witness reasonably to believe that the statement would be
available for use at a later trial.

omitted).Id. at 51-52 (quotations and citations We must bealso mindful
that, Davis,in the Court held that statements are also testimonial when
made in response to police interrogation, when “the ofprimary purpose

interrogationthe tois or prove pastestablish events topotentially relevant
later criminal prosecution.” omitted).Ayer, 154 N.H. at 507 (quotation

If applywe these toprinciples result,the blood ittest satisfies two theof
three “core” criteria articulated in Crawford, 541 U.S. at 51-52.Crawford.
It parteis an ex affidavit about which Dr. Wagner testified. v.State

(“ACoombs, 319, (2003)149 N.H. 322 laboratory test used to anprove
essential element of a criminal offense constitutes ... an ex parte
affidavit.”); (“AMarch, 216 S.W.3d at 666 laboratory report... that was

solely prosecutionforprepared to anprove element of the crime charged
‘testimonial’is because it bears theall ofcharacteristics an ex parte

affidavit.”). In that itcapacity, functioned the equivalentas of testimony
offor thepurposes establishing defendant’s blood alcohol content.

labWhile are notreports testimony as it is generally imagined
..., they are nonetheless statements of facta relevant to the case
as speaker perceivesthe it. Were the apreparer reportof lab to

court,hisstate or her infindings then the spoken of thecontents
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Therefore, it makes littletestimony.asqualifywouldreport
merelybe testimonyto that the same statement cannotsaysense
event,in Inreport. anyoffered the form of abecause it is

that whether a statement ismade no indicationCrawford
format; instead, merelyits it defineddepends upontestimonial

for thedeclaration or affirmation madetestimony “[a]as solemn
fact,” criterion mostor some aestablishing provingofpurpose

no trouble meeting.would havereportslab

Note, Admissibilityor The ForensicTestimonial Nontestimonial? of
Ky. (2005).187, 203v. 94 L.J.Washington,Evidence Crawfordafter

theanalyst requestthe test at the ofimportant, performedtheEqually
shehave believed that the resultsreasonablyand she shouldpolice,

a at ato secure convictionby prosecutionwould be used thereported
Thus, topartesince use of ex affidavits securesubsequent trial for DWI.

the“the evil at which Confrontationprincipalcriminal convictions was
directed,” a that the blood testconclusioncompelsClause was Crawford

541 U.S. at 50.Crawford,result was “testimonial.”
countrythenumber of courts from aroundgrowing,A andsignificant,

216,Birchfield,See State v. 157 P.3dhave reached the same conclusion.
(Or. 2007) March, 216Constitution);Oregonissue under(deciding220

that laboratory report identifying667 under(decidingS.W.3d at Crawford
testimonial); Miller, (deciding144 atas P.3d 1060substance cocaine was

concluding pipethat test result urine andlaboratoryunder Crawford
testimonial); Thomas, A.2d914methamphetaminecontained wasresidue

test substance(deciding laboratory identifying12 under thatat Crawford
testimonial); (deciding722 310 underCaulfield,was N.W.2d atas cocaine

as cocaine waslaboratory identifyingthat test result substanceCrawford
(N.D. 2006)374, 377 (assumingtestimonial); 719 N.W.2dCampbell,State v.

testimonial),marijuanalab substance as wasreport identifyingfrom crime
Rahamin,denied, (2007); 168 Fed.127 S. 1150 United States v.cert. Ct.

2006)(3d laboratorya512, (recognizing report520 Cir. that DEAAppx.
it to theproveto a testimonial statement since was offeredappeared be

Walsh, 124Las v.ecstasy pills); City Vegasand ofweight substance of
(Nev. 2005)203, under that nurse’s(deciding207-08P.3d Crawford

testimonial),draw cert.describing procedure used to blood wasaffidavit
(Fla.(2006); State, 1046,922 2d 1054denied, 547 U.S. 1071 Belvin v. So.

2005) testportionsthat of breath(decidingDist. Ct. underApp. Crawford
(Fla. 2006);testimonial), 928 So. 2d 336granted,were reviewaffidavit

laboratory reportJohnson, (deciding929 2d at 8 under thatSo. Crawford
testimonial); v.marijuanaand Stateas cocaine wasidentifying substances

(Ohio 2005) under390, (decidingCt. App.844 N.E.2d 396Crager,
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testimonial), allowed,analyst’sthat DNA was 846report appealCrawford
(Ohio 2006); People Rogers, 393, (App.N.E.2d 533 v. 780 N.Y.S.2d 396-97

2004) (decidingDiv. under that admission of blood test resultsCrawford
Clause); 610,Peopleviolated Confrontation v. 707 N.W.2d 620-21Lonsby,

(Mich. 2005)Ct. (deciding under that labApp. information fromCrawford
report intimating that substance on wasdefendant’s shorts was semen

(Mich.inadmissible), denied, 2006);testimonial and appeal 720 N.W.2d 742
306, (N.J. 2006)State v. A.2dBerezansky, Super.899 312 Ct. Div.App.

(deciding under that laboratory indicatingcertifícate ofsampleCrawford
defendant’s blood contained a of .33blood-alcohol level was apercent
testimonial statement the was areportbecause not record orprepared
maintained ordinary business,in the course of government but was
prepared in order to an element theprove of crime and offered in lieu of
producing qualifiedthe individual who actually performed test),the cert.

(N.J. 2007).granted, 923A.2d 231
ofSome the foregoing reportscases involved uponbased tests other

than blood alcohol analysis DNAexample, testing, andautopsies—for
breath tests. The in manycourts of these cases cited each other as
persuasive authority supportto their soreasoning. By doing, these courts
have thatcorrectly recognized there is no toprincipled way distinguish
among these tests or ofreports purposesfor Crawford.

The same is true of Renshaw,the blood collection form. In State v. 915
(N.J.1081, 1087 Super. 2007),A.2d App.Ct. courtDiv. the determined that

certification,a hospital nurse’s sampleblood completed pursuant to a New
Jersey statute, There,was here,testimonial under as a privateCrawford.
hospital employee asked aby policewas officer sampleto draw a blood

a suspectedfrom so,drunk driver. Id. at employee using1083. The did a
kit provided by the officer. Id. The employee then gave two vials of

officer,extracted blood to the along with a blood collection form akin theto
one at issue here. Id. at 1084. The court concluded that the collection form

trial,was for“prepared ofpurposes only trial,and indeed for purposes of
could be nothing 1087;[and considered] other than testimonial.” atId. see

Kent, (N.J.also State v. 626, 2007)918 A.2d 637-38 Ct.Super. Div.App.
(reaffirming and holdingRenshaw that the primary of thepurpose
certificate “was surely preserveto evidence for anticipateda future DWI
prosecution”).

Thus, result,like the blood test the blood collection form was testimonial
thewithin of Itmeaning extrajudicialconstituted an affidavitCranford.

being proveoffered to or establish the procedures followed during blood
Moreover,collection. the blood collection form at issue here was prepared

at requestthe of the police, and its sole intended use to awas secure
conviction at trial.
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theis decided under FederalI note that this caseconcluding,Before
open involvingas do issuesissues remainState constitutionalConstitution.

liverequireour supervisory power,in exercise ofwe themay,whether
circumstances.at trial under certaintestimony

noit be ofadopted,if view were wouldmyI thatFinally, recognize
in this state andof certain offensesprosecutionfor theslight consequence

However, CourtSupremeuntil the United Statesfor witnesses.expert
course, I, like thecharts a differentCrawford, ormodifies or clarifies

above, to followbelieve we are compelledcitedcourts whose areopinions
currentlyhearsayto statementsreasoningand its theapplytoCrawford

remand fordefendant’s conviction andThus, I would reverse thebefore us.
proceedings.further

C.J.,BRODERICK, in the dissent.joins
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