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Finally, we note that the canresult herein come as ahardly surprise to
plaintiffs.the notAlthough expressly court,relied the trial theupon by

record includes a letter written to the defendant’s counsel theby plaintiffs’
6, 2003,on arbitration,counsel March to theprior that theacknowledging

“will, course,defendant of be toentitled a credit should we prevail relative
to the settlements that we received from earlier defendants.”

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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(Michael & onM. a.Hollis, P.L.L.C., LonerganConcordof&Sulloway
for the defendant.brief, orally),A. GudasTimothyandthe

(Arnica),defendant, CompanyArnica InsuranceDUGGAN, MutualJ. The
(Abramson, J.), summarygrantingthe CourtSuperioran order ofappeals

of the estate ofMiller, Sr., as administratorto the Johnjudgment plaintiff,
torequired provideArnica wasMiller, ruled thatJr. The courtJohn G.

Weto the decedent.a issuedpolicyundercoverageuninsured motorist
affirm.

I. Background

the2005, decedent wasIn of theAprilin dispute.The facts are not
TheinInterstate 495 Massachusetts.accident onof a hit-and-runvictim

As the decedentchain of events.of an unfortunatewas the resultaccident
heroadwayin the andin a rutmotorcycle got caughttraveling, hiswas

and toto himPassersby stopped helpfeet from it.fortywas thrown
whilevehicletraffic, by oncomingwas hit anultimatelybut hereroute

Althoughheinjuriesfrom the sustained.road. He later diedin thelying
nor itsfled, and neither itit laterbriefly,that hit him stoppedthe vehicle

ever been identified.driver has
Cherokeeaccident, Jeepowned a 2000the decedentAt the time of the

Theby Arnica.automotive issuedpolicyunder anthat was insured
contained uninsuredhowever, policyinsured. Thewas notmotorcycle,

pay‘We willpart:in pertinentwhichcoverage provided,motorist
recover fromentitled tolegallyan insured isdamages whichcompensatory

bodilybecause ofuninsured motor vehicleofoperator [an]the owner or
purposesan accident.” Forbyand causedan insuredinjury bysustained

“hit and runanyincludedmotor vehicle”an “uninsuredcoverage,of
hits ...and whichcannot be identifiedor owneroperatorvehicle whose

however,exclusion,An owned vehiclemember.”you any familyor
insured while“[b]y ansustainedcoverage any injuriesforprecluded

that insuredbyvehicle ownedany motorby,or when struckoccupying,
is“[Occupying”thiscoverage [p]olicy.”undernot insured for thiswhich is

in, on, of a vehicle.“in, out or off’gettingas upon,defined
death, initiated aplaintiffthethe decedent’sAt some time after
court, forseeking compensationsuperioraction indeclaratory judgment

coverageuninsured motoristpolicy’sunder theinjuriesthe decedent’s
and the issuesummary judgment,cross-moved forpartiesTheprovisions.

formotorcyclethe“occupying”the decedent waswhetherbecame
theruled thatThe courtsuperiorvehicle exclusion.of the ownedpurposes
notdecedent wasand that theambiguous,not“occupying”term was

thatThe court also ruledtime he was hit.at themotorcyclehisoccupying
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a inpersonreasonable the of the insured would not viewposition
someone in thelying highway fortymiddle of the feet hisfrom

for amotorcycle of time between seconds toperiod thirty one and
“in, in, on,a half minutes as outupon, getting or off” that

motorcycle____

that,The court ruled regardlessalso of whether “framed in temporal
terms,”terms or spatial plaintiffthe had forth a reasonableput

of theinterpretation policy: “that one who has been ejected from his
and is inmotorcycle, lying the feethighway forty away from that

him,as trafficmotorcycle is directed around is no longer the‘occupying’
motorcycle.”

On Amica contendsappeal, superiorthat the court erred as a matter of
law in that theruling decedent was not “occupying” the motorcycle. It
argues that the decedent was “occupying” motorcyclethe because he had
not reached a place of andsafety had not severed his connection to the
motorcycle. arguesIt also that plaintiffthe could not reasonably expect
coverage under the circumstances. The plaintiff counters that the plain
meaning of “occupying” and the terms included in its definition do not
describe someone who has been thrown forty feet hisfrom vehicle and is

inlaying roadwaythe for a period of time beingbefore struck.

II. Discussion

Our standard of review is well-settled.

When reviewing a trial grantcourt’s of summary judgment, we
consider the affidavits and other evidence, and all inferences

them,properly drawn from in the light most favorable to the non-
moving If ourparty. review of the evidence does not reveal a
genuine fact,issue of material and if the moving party is entitled
to judgment law,as a matter of we will affirm the trial court’s
decision. We review the trial court’s application of the law to the
facts de novo.

Ctr.,Lacasse v. Spaulding 246, 248(2006).Youth 154N.H.

Resolution of this dispute requires us to theinterpret policy.
Interpretation of the language in an insurance policy is a question of law.

Co., (2004).Peerless Ins. v. Vt. Mut. 71,Ins. 151 N.H. 72 We construe the
language of an insurance policy as would a reasonable person in the
position of the insured based on a more than casual reading of the policy as
a whole. Wilson v. Progressive Co., (2005).N. 782,Ins. 151 N.H. 788
Where the terms of the policy are clear and unambiguous, we accord the
language its natural and ordinary meaning. However,Id. if the ispolicy
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and oneinterpretationto more than onesusceptiblereasonably
in favor of thewill be construedpolicythecoverage,favorsinterpretation

publicorstatutory provisionAbsent athe insurer. Id.againstinsured and
liabilityitsis free to limitcompanyan insurancecontrary,to thepolicy

unambiguous policy language.andin clearan exclusion writtenthrough
(2002).748, ForCo., N.H. 751Ins. 148Libertyv. Mut.Trombley

twounambiguous,clear andto consideredbeexclusionary language
Id.meaning.about itsreasonably disagreecannotparties

the wepolicy,underinterpreting “occupying”that inArnica contends
orientationtest. “The vehiclevehicle-orientationthe familiarapplymust
to the useactivityin an ‘essentialengageda claimant bethatrequirestest

Ins. Co.State Farm Mut. Auto.the accident occurs.”whenof the vehicle’
(1992).247, the orientationCookinham, 249 “[UJnder135 N.H.v. vehicle

the vehicleawayof frommovinginclude thetest, may process‘occupying’
170, 173Co.,Ins. 153 N.H.D­ v.Amica Mut.safety.’”of 'Amourto a ‘place

to thehis or her connection(2006). If, however, claimant hasa severed
at 174-75.the vehicle. Id.vehicle, longer occupyingis nothen he or she
definition oftest to thethe vehicle orientationhave appliedWe

cases, sectioncoverageIn those aoccasions.previouson two“occupying”
theTherefore, “occupying”if the individual waswas at issue.policyof the
the“occupying”was notIf the individualvehicle, coverage required.was

contrast, is trueHere, the conversebyvehicle, required.was notcoverage
Therefore, wasif the individualis at issue.a exclusionpolicybecause

If the individual wasvehicle, required.notcoverage wasthe“occupying”
vehicle, required.wascoveragethe“occupying”not

herwithCookinham, leaning against a CamaroFaith Cookinham wasIn
friends.speakingthe trunk while withon the ofand forearms backelbows

asoon noticedof the CamaroCookinham, N.H. at 248. The owner135
anduninsured, rapidly approachingvehicle, discovered to belater

The owner’s efforts wereway.out of its Id.to Cookinhamattempted push
vehicle, thethe overby propelled“struckand Cookinham was“ineffective”

policy,the owner’s insuranceId. UnderCamaro, seriously injured.”and
forcoveragemotoristentitled to uninsuredwould have beenCookinham

time of thethe Camaro at the“occupying”hadonly if she beeninjuriesher
intoentering“in or oruponas“occupying”The definedpolicyaccident. Id.

omitted).Id. (quotationthe vehicle.or from” insuredalighting
theunderCamaro]“‘occupying’ [thethat she wascontendedCookinham

insurer,at 249-50. TheId.‘upon’ [it].”she wasof the becausepolicyterms
test “consistentorientation washand, that the vehiclearguedthe otheron

notwasand that Cookinham‘occupying,’”ofthe definitionpolicywith
was“occupying”held that the termat 249. WeId.vehicle-oriented.
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bothambiguous because Cookinham and the insurer had offered
Thus,interpretationsreasonable of that term. Id. at 249-50. we concluded

that the policy should be construed in favor of coverage. Id. at 250.
D’Amour,In the insured drove to her apartment Concord,incomplex

inparked designated vehicle,her ofparking space, got out her theopened
door, basket,driver’s side rear removed several coolers and a grocery and

proceeded to walk thealong Amour,driver’s side toward her Dapartment.
153 AlongsideN.H. at 170-71. bumper,the rear she on iceslipped and fell.

fall,Id. At the time of her and theslip insured’s policy with Amica
provided coverage for bodily injury sustained while “occupying” the
vehicle. Id. at 172. The definition of “occupying” was the same as it is in
this case. Id. Amica maintained that the insured was not her“occupying”
vehicle at the time of the slip and fall because she had the actcompleted of

out” of“getting it. Id. It maintained that one could be “getting out” of the
vehicle ifonly he or she inengagedwas a transaction related to the vehicle.
Id. at 173. The insured argued that she was “getting out” of her vehicle at
the time because she in processwas the of moving from theaway vehicle to
a place of Id.safety. sheAlternatively, argued that “getting out” was
ambiguous and should have been construed in her favor. Id. We held that
both Amica and the insured had offered reasonable interpretations of

out,”“getting but that the insured’s conduct did not fit within the
definition she offered because she had severed her connection with her
vehicle and because she was not removing herself from an unsafe situation
when she fell. Thus,Id. at 174-75. we held that she was not “occupying” the
vehicle. Id.

Amica contends that Cookinham and D Amour require us to hold that
the decedent was vehicle-oriented. We do not agree. Cookinham was

(sheclearly physically upon it)the Camaro was leaning on at the time she
sustained the injuries for which she sought coverage. Cookinham, 135

Thus,N.H. at 248. she clearlywas “occupying” Here, contrast,it. by the
superior court found that the decedent had been ejected from his
motorcycle and was in“lying the middle of the highway forty feet from his
motorcycle for perioda of time between thirty seconds to one and halfa
minutes” at the time he suffered the lethal injuries for which coverage is
sought. not,This therefore,circumstance is analogous to Cookinham.

Amour,DCiting Amica argues that the decedent in the instant case had
not yet placereached a of safety, and therefore was vehicle-oriented. The

of“place safety” however,inquiry, is commonly inapplied the context of
people who leave their vehicles to go from an placeunsafe to a safe one.

DAmour,See 153 N.H. at 174. No one can seriously argue that the
decedent tryingwas alone able—to take tohimself a ofplace safety.—let
Amica observes that if the decedent had been able to get up and walk away
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he have theroadway, “placewould satisfiedlikelyhis in thepositionfrom
true, canbe factual distinctions makemaytest. While that subtlesafety”of

coverage.in ofquestionsthe difference
Association,D’Amour v. United States AutomobileCiting Dunlapand

98, (Fla. 1985),Amica that theApp.99 Ct. also contendsSo. 2d Dist.470
not his connectionbecause he had severedwas vehicle-orienteddecedent

however, that the insured wasmotorcycle. Dunlap, emphasizestheto
following“immediatelyhe was hit anmotorcyclethe because“occupying”

100; seeaccidental, from the vehicle.” Id. at alsoinvoluntary ejection
(Fla.695,Co., Dist. Ct.Ins. 750 So. 2d 697-98v. State Farm Mut.Schmidt

2000) under isDunlap, “occupying”that individual(explainingApp.
injuryif and that whetheronly injured immediately upon ejection,vehicle

muchtakes into account how timequestion“immediate” is a factual thatis
ejection being injured).conduct andand the insured’s betweenpassedhas

isneed in case whether someone who hitdo not to determine thisWe
“occupying”from his vehicle is it“immediately” being ejectedafter
ninetyin for secondslying thirtythe was the road tobecause decedent

“in, in, on, or off” of thegettinghe was hit. He was not outupon,before
Rather, severed.his connection had beenmotorcycle.

Dhold Since AmourrequireDAmour does not us to otherwise.
awayher fromvoluntarily carrying groceriesan insured who wasinvolved

a differentinjuries, significantlyat the time she sustained herher vehicle
circumstance, any meaningfuldraw oftypefactual it is difficult to

'Amour,and D­ 153 N.H. at 170-71.between that case this one.comparison
argumentArnica’s and conclude that the decedentAccordingly, rejectwe

motorcycle.his to thehad severed connection
circumstances, Washingtonthewith identical factualnearlyConfronted

motorcycleCourt an insured was not her“occupying”held thatSupreme
Mid-Centuryof an owned-vehicle exclusion. Ins.plain meaningwithin the

(Wash. 1995).Henault, Henault, insured,In theP.2d 379Co. v. 905
Henault, byshe was struck aninjuries“sustained when

roadway havingmotorist as in the afterlaysheuninsured/underinsured
Id.from in an earlier collision.” atejected motorcycleher uninsuredbeen

tothat she was not entitled uninsured motorist380. Her insurer contended
that coverageexclusioncoverage precludedbecause of an owned-vehicle

“[wjhile Id.byuninsured vehicle owned the insured. Theoccupying” an
“‘in, on, into of’ agettingas or out motor“occupying”definedpolicy

Id. at 381.vehicle.”
motorcyclethat her“occupying”The insurer contended Henault was

of a vehicleinjuries [being bysustained as a result hit“anybecause [she]
ridingone risk—that of anroadway]was in the related tolyingwhile she
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uninsured motorcycle.” Id. at 383. The Washington CourtSupreme
rejected this argument, reasoning:

Henault does not seek forcoverage injuries sustained when she
was thrown to pavement____Rather,the she seeks forcoverage
injuries she sustained when she was struck ... inlayas she the
roadway sometime having ejectedbeen from her motorcycleafter

... The policy, drafted,which [the insurer] unambiguously
“in, on,defines as“occupying” into outgetting or of” a motor

definition,vehicle. Given this unambiguous it cannot be said that
averagethe insurance purchaser would reasonably conclude that

Henault was “occupying” her uninsured motorcycle under the
circumstances presented here. On the contrary, it is reasonable
to conclude that when sustained the injuries[she for which she
sought coverage], Henault, who had been lying in the roadway
for an unspecified time,period “in, on,of clearly was not getting
into, or getting out of” her andmotorcycle therefore she was not
“occupying” it. We hold therefore that Henault was not
“occupying” owned,her insured,but not motorcycle when she

bywas struck an uninsured motorist as she inlay the roadway
havingafter been ejected from her motorcycle____

Id.
We find this reasoning persuasive. The issue presented is whether the

facts of this ease fall within the policy’sdefinition of It“occupying.” may be
counterintuitive to analyze that issue without considering whether the
accident would have occurred if the decedent had never been upon his
motorcycle in However,the first place. that is precisely what must be
done—and what the Washington Supreme Court did—for the policy’s
plain language does providenot otherwise.

Amica, however, contends that no reasonable insured would expect
uninsured motorist coverage for injuries that arise out of driving or using
a vehicle that is not insured under a policy. See Tech-Built 153 v. Va.

Co.,Surety (2006)153 371, (“TheN.H. 373 fundamental goal of
aninterpreting insurance as inpolicy, contracts,all is to carry out the

intent of the contracting parties.”). This argument has appeal.some
However, the plain language of the owned-vehicle exclusion and the
definition of “occupying” undermine it. See Lawyers Title Ins. Corp. v.
Groff, 333, (2002) (court148 N.H. 336-37 generally discerns parties’ intent
from plain ofmeaning contract).language used in If Amica wished to
exclude from coverage injuries arising out the use of—as toopposedof
“while occupying” “any motor vehicle ... which is not insured for ...—
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veryit could have done so. Seeeasilyundercoverage policy],”[the
(insurance its liabilityis free to limitcompany148 N.H. at 751Trombley,

Itunambiguous policy language).exclusion written in clear andthrough an
did not.

Co., 27,& Ins. 141 N.H. 30LiabilityTurner v. St. PaulCiting Property
(1996), in New lawargues nothing Hampshire requiresAmica that

not a vehicle listed in“occupying”motorist forcoverage personsuninsured
law,not inHowever, holding Hampshirethe is that NewTrue. ourpolicy.

Instead, it is that Arnica’scoverage. policyits right, requiresown —which
the here Ifpresent.it under circumstancesprovides coveragedrafted —

result, redraft This conclusion ismay policy.wishes a different it itsAmica
of uninsuredgoal Hampshire’snot inconsistent with the overall New

ofstatute, policy placingis to acoverage promote “publicmotorist which
that been thetheyin the would have ifpersons positioninsured same
possessed comparable liabilityuninsured motorist hadoffending
for in accidentsinjuredthoseby broadening protectioninsurance”

Co.,v. Mut. Cas. 150Employersuninsured motorists. Swaininvolving
(2004) (Broderick, C.J., Henault,574, see also 905dissenting);N.H. 579

P.2d at 383.

III. Conclusion

offered definitions theBoth the and Amica have reasonable ofplaintiff
case,to of thisthey appliedterm When are the facts both“occupying.”

court’s ofuphold entrywe therequire coverage. Accordingly, superior
for thesummary judgment plaintiff.

Affirmed.
GalwayC.J., Dalianis, Hicks, JJ.,Broderick, and and concurred.


